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I.  Exceptions to protections against discrimination 

 Religious Institutions and the Ministerial Exception 

Employers invoking this exception to challenges brought under Title VII, the 

ADA, and the ADEA, must establish that they are religious entities and that the 

individual plaintiff is a minister.  The test of who qualifies as a minister has 

become more flexible since the Supreme Court’s first analysis of this exception 

in Hosanna-Tabor. 

Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049 (2020) 

This consolidated case involved two lay teachers at elementary schools run by the 

Archdiocese of Los Angeles.  Agnes Morrissey-Berru alleged that the school 

demoted her and failed to renew her contract because of her age, and Kristen Biel 

claimed that she was terminated because she required treatment for breast cancer, 

which is a protected disability under the ADA.  (Ms. Biel died during the pendency 

of her case, which was then pursued by her husband.)  In each case, the employer 

filed for summary judgment, the district courts granted summary judgment, and the 

Ninth Circuit reversed, concluding that the teachers were not “ministers” under the 

principles identified in Hosanna-Tabor Evangelical Lutheran Church & Sch. v. 

EEOC, 565 U.S. 171 (2012), and thus they could proceed with their discrimination 

claims.  See Morrissey-Berru v. Our Lady of Guadalupe Sch., 769 Fed. App’x 460, 

461 (9th Cir. 2019); Biel v. St. James Sch., 911 F.3d 603, 608 (9th Cir. 2018). 

The Supreme Court reversed both cases, holding that the ministerial exception did 

apply to both teachers.  First, it stated that in Hosanna-Tabor it did not intend to 

create a four-factor test for which employees are covered by the ministerial 

exception, as many lower courts interpreted it.  140 S.Ct. at 2067.  Further, three of 

the four factors it considered in Hosanna-Tabor—the employee’s title, the substance 

reflected in that title, and the employee’s use of that title—are not “necessarily 

important” in all cases.  Rather, the Court stated, “What matters, at bottom, is what 

the employee does,” namely whether the employee conveys the organization’s 

religious message and carries out its religious mission as part of her job.  140 S.Ct. 

at 2064. 

In determining that the plaintiffs in this case were “ministers,” the Court noted that 

educating young people about the religion is vital to many religions in the United 

States.  The plaintiffs were lay grade-school teachers who taught every subject, 

including religion.  Their employee handbooks required all teachers to educate 
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students in the Catholic faith and guide students to act according to religious 

teachings.  The plaintiffs also prayed and attended services with students, and 

prepared them to participate in other religious activities.  Further, whereas the Court 

had noted in Hosanna-Tabor that a requirement of formal religious training weighs 

in favor of applying the ministerial exception, the Court here stated that courts 

should not question a religious institution’s own judgment about what training is 

required to fill a ministerial role, noting that less formal training would be needed to 

teach young children about religion.  Id. at 2068. 

Sterlinski v. Catholic Bishop of Chi., 934 F.3d 568 (7th Cir. 2019) 

A former church music director challenged his demotion to the position of organist 

as motivated by national origin and age bias, and his ultimate termination as 

motivated by retaliation for his complaints about his demotion.  The Northern 

District of Illinois held that Mr. Sterlinski was a “minister” in both his role as director 

of music—in which he selected music for services, taught the church choir, served 

on the Archdiocese’s music committee, and participated in church budgeting—and 

in his role as organist, in which he simply played music selected by the director at 

services.   

Mr. Sterlinski appealed his wrongful termination claim, arguing that as an organist 

who was not ordained and “mechanically” played music selected by someone else, 

he was no longer a “minister.”  The Catholic Bishop argued that music is “vitally 

important” to Roman Catholic Church services, citing to an 87-page publication by 

the Conference of Catholic Bishops which explains the role of music in the faith.  

The Seventh Circuit held that in order to avoid entanglement in religious matters or 

infringement on the church’s free exercise, it must accept the church’s honest claim 

that an organist is vital to is religious services and that it therefore needs the ability 

to select organists in order to advance the religion.  The court could only make the 

initial determination of whether that claim was honest or pretextual, such as if a 

religious organization claimed that its bus drivers were ministers in order to avoid 

discrimination laws. Mr. Sterlinski’s claim was therefore dismissed.  

Grussgott v. Milwaukee Jewish Day Sch., Inc., 882 F.3d 655 (7th Cir. 2018), cert 

denied 139 S. Ct. 456 (Nov. 5, 2018) 

A teacher of second- and third-grade integrated Hebrew and Jewish Studies 

curriculum at a private Jewish school sued for wrongful termination under the ADA.  

The school moved for summary judgment under the ministerial exception.  The 

court found that the school was a religious institution despite not having any 
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“ordained clergy” on the staff and not requiring all staff to be Jewish.  The 

closer question was whether Ms. Grussgott’s role was ministerial.  Her title—grade 

school teacher—and the fact that she did not hold herself out as an ambassador of 

the Jewish faith cut against applying the ministerial exception.  On the other hand, 

she integrated religious teachings into her Hebrew lessons as expected by the school, 

was hired in part for her significant religious teaching experience, and performed 

important religious functions for the school such as teaching students about prayer 

and leading prayers and rituals.  Although she asserted that she taught about religion 

primarily in a historical context, the court deferred to the religious institution’s 

judgment of what constitutes religious activity because there was “no sign of 

subterfuge.”  The totality of the circumstances weighed in favor of applying the 

ministerial exception, so the court granted summary judgement to the school.  

Lee v. Sixth Mount Zion Baptist Church, 903 F.3d 113 (3d Cir. 2018) 

A church terminated its pastor’s employment due to significant declines in tithes and 

offerings, service attendance, registered membership, and community outreach 

coupled with a doubling of church expenditures in the pastor’s twenty months in the 

job.  The church claimed that this constituted a failure of financial and spiritual 

leadership, and materially breached the pastor’s employment contract, therefore 

constituting just cause for termination.  The pastor argued that the financial and 

attendance issues were not his fault and that the for-cause termination was therefore 

a breach of his employment contract.  The Third Circuit determined that it could not 

decide the issue of whether a defect in the pastor’s spiritual leadership caused the 

declines in attendance and donations without entangling itself in religion, and 

therefore affirmed the grant of summary judgment for the church.  

Penn v. N.Y. Methodist Hosp., 884 F.3d 416 (2d Cir., 2018), cert. denied 139 S. Ct. 

424 (Oct. 29, 2018)  

An African-American former hospital chaplain alleged race discrimination under 

Title VII, section 1981, and New York state and city law.  The Hospital contended 

the position fell within the ministerial exemption described by the Supreme Court in 

Hosanna-Tabor, where the Court held that the exception applies when a “religious 

group” makes a decision involving a “minister” but did not define either term.  Here, 

there was no dispute that Mr. Penn was engaged in ministry and performed religious 

functions because he distributed Bibles, performed religious rituals and conducted 

religious services, including memorial and Easter services.  The services were not 

limited to Methodists, but were religious in character.   
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The closer question, which divided the Second Circuit Court of Appeals, was 

whether the hospital was a religious institution in that it is no longer affiliated 

with the United Methodist Church and the hospital does not need permission from 

the Church to make business decisions, nor does a “Methodist identity” infuse 

performance of the hospital’s secular duties.  However, because the Department of 

Pastoral Care, which employed Mr. Penn, provides religious services, the majority 

concluded the hospital is a religious institution entitled to exempt its employment 

decisions about Mr. Penn from scrutiny under Title VII and other civil rights laws.  

The majority believed litigation of a Title VII action would require unconstitutional 

inquiry into the hospital’s reasons for firing Mr. Penn, because the hospital alleged 

it fired him for performance problems related to his provision of pastoral care, such 

as being insensitive to non-Christian patients and ending a service with a hymn 

familiar only to a certain group of Christians.  The dissenting judge warned that the 

majority’s loose definition of “religious institution” is problematic because “the 

presence of a nonsectarian chaplaincy department cannot transform an otherwise 

secular hospital into a religious institution for purposes of the ministerial exception” 

lest all hospitals be found exempt from anti-discrimination laws. 

Fratello v. Archdiocese of N.Y., 863 F.3d 190 (2d Cir. 2017)  

A former school principal of a Catholic school challenged her termination, claiming 

gender discrimination and retaliation.  The Second Circuit applied the factors 

identified in Hosanna-Tabor, including the employee’s title, the substance of her 

position reflected in the title, her use of the title, and the important religious functions 

she performed, and concluded the principal’s claim is barred by the ministerial 

exception because she held herself out as a spiritual leader and performed many 

religious functions to advance e the school’s religious mission. 

Lishu Yin v Columbia Int’l Univ., 335 F. Supp. 3d 803 (D.S.C. 2018) 

A professor who taught English as a foreign language alleged race, sex, and national 

origin discrimination under Title VII and pay discrimination under the Equal Pay 

Act.  The university first moved to dismiss her complaint and the court held 

determination of whether her claim was barred by the ministerial exception was not 

appropriate on a motion to dismiss, and also refused to certify the question for 

interlocutory appeal since the question was one of fact, not law.  2017 WL 4296428 

(D.S.C. Sept. 28, 2017) 

On the university’s motion for summary judgment, the district court held that the 

university was a religious institution because it trained Christians for religious 
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professions and missions and it taught students from a religious perspective.  

Although the professor had a secular title (TEFL-ESL instructor), had no formal 

religious training, and did not hold herself out as a religious leader, the court found 

that the ministerial exception applied because her job description required her to 

incorporate religious values into her lessons and she performed religious functions 

such as sometimes leading school-wide services, requiring her students to pray, and 

preparing students for ministry roles.   

Stabler v. Congregation Emanu-El of the City of N.Y., No. 16 Civ. 9601 (RWS), 

2017 WL 3268201 (S.D.N.Y. July 28, 2017) 

A former congregational librarian alleged creation of a hostile work environment, 

sex discrimination, harassment and retaliation in violation of Title VII, age 

discrimination in violation of the Age Discrimination in Employment Act (ADEA) 

and disability discrimination and failure to accommodate in violation of the 

Americans with Disabilities Act (ADA).  The defendants moved to dismiss, based 

on the ministerial exception.  The court denied the motion because on the face of the 

complaint it was impossible to determine whether the librarian acted as a minister of 

the Congregation although many of her duties, enumerated in the complaint, seemed 

to be of a religious character.  Case settled and dismissed January 3, 2020. 

 Does the Ministerial Exception Apply to Harassment Claims? 

Demkovich v. St. Andrew the Apostle Par., 3 F.4th 968 (7th Cir. 2021) 

A former church music director alleged employment discrimination based on sex, 

sexual orientation, and marital status, in violation of Title VII, the Illinois Human 

Rights Act, and county ordinances, as well as discrimination under the ADA, state, 

and local laws based on his disabilities of diabetes and metabolic syndrome.  

Although his employer knew he was gay when it hired him, it fired him after he 

married his partner.  The district court initially dismissed the complaint, holding that 

the plaintiff performed the ministerial function of selecting, directing, and playing 

music at Catholic masses.   

The music director then amended his complaint to allege that his supervisor, the 

church’s pastor, created a hostile work environment on the basis of sex, sexual 

orientation, marital status, and disability, in violation of Title VII and the ADA.  The 

district court held these claims were not categorically barred by the ministerial 

exception, but dismissed all the claims except the ADA claims, reasoning that 

adjudication of the other claims would lead to excessive entanglement.  343 
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F.Supp.3d 772, 786-87 (N.D. Ill. 2018).  On the church’s motion, the district court 

certified the question whether the ministerial exception bans all claims of a hostile 

work environment under Title VII and the ADA even if the claim does not challenge 

a tangible employment action.  A divided panel of the Seventh Circuit reversed the 

dismissal of the sex, sexual orientation, and marital status claims, while upholding 

the refusal to dismiss the disability claim.  973 F.3d 718 (7th Cir. 2020).  The full 

court voted to rehear the case en banc. 

The Seventh Circuit, en banc, affirmed that the music director was a minister.  It 

further held that the pastor’s supervision of the music director was part of the 

ministerial relationship between the director and the church, and that allegations of 

harassment within that relationship were subject to the ministerial exception just as 

a termination or other discrete action would be.  The court further stated that how a 

religious organization is run, including a minister’s work environment, is a religious 

matter.  Therefore, adjudicating a “minister-on-minister harassment” claim would 

impermissibly infringe on the organization’s Free Exercise rights and enmesh the 

court in questions of whether each act of harassment was based on religious doctrine 

or discriminatory animus, which would violate the Establishment Clause.  The court 

ordered that all of the plaintiff’s claims be dismissed.   

Judge Hamilton dissented, joined by Judges Rovner and Wood.  He argued that the 

prior panel had correctly recognized that the line between tangible employment 

actions and hostile environment claims is the line most “congruent with the purposes 

of the ministerial exception” because it gives churches “ample power to select, 

control, and supervise their ministers while protecting employees from abuses that 

are not properly within the scope of anyone’s employment.”  Id. at 985-86 

(Hamilton, J. dissenting). 

Orr v. Christian Brothers High Sch., Inc., No. 21-15109, 2021 WL 5493416 (9th 

Cir. Nov. 23, 2021) 

The former principal of a private Christian high school sued the school under Title 

VII, Section 1981, and California state law alleging that the school created a racially 

hostile work environment, retaliated against him for complaining about the racial 

discrimination he suffered, and terminated him because of his race or in retaliation 

for his discrimination complaints.  Although the principal did not teach any classes, 

the court found that he nonetheless played “an important role in the religious 

education” of the students through his participation in religious services and other 
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activities, development of a faith-based community, and supervision of religious 

instruction.  He had also “received religious education as part of his role.”   

The Ninth Circuit noted that the ministerial exception might not apply in hostile 

work environment claims where the harassment is unrelated to a tangible 

employment decision.  2021 WL 5493416 at *2 (citing Bollard v. California 

Province of the Society of Jesus, 196 F.3d 940 947 (9th Cir. 1999); Elvig v. Calvin 

Presbyterian Church, 375 F.3d 951, 959-66 (9th Cir. 2004)).  However, it found that 

the principal’s hostile work environment claim was too intertwined with his 

retaliation and wrongful termination claims to allow only the hostile work 

environment claim to proceed.  It therefore affirmed the grant of summary judgment 

to the employer.  

Middleton v. United Church of Christ Bd., No. 20-4141, 2021 WL 5447040 (6th Cir. 

Nov. 22, 2021) 

An ordained minister hired to plan youth events for the United Church of Christ filed 

a Title VII lawsuit alleging that she suffered a hostile work environment due to her 

race.  The facts she alleged in support of her claim included her demotion, non-

promotion, early recall from a sabbatical, and termination; the failure of Human 

Resources to address her complaints; and derogatory comments about her race and 

her reports to Human Resources.  The Sixth Circuit held that all of these actions 

except the derogatory comments were employment actions protected by the 

ministerial exception, and therefore could not be included in a hostile work 

environment claim by a minister.  The court then declined to decide whether a 

minister could bring a hostile work environment claim unconnected to any tangible 

employment decisions, because the comments alleged in this case were insufficient 

to meet the “severe or pervasive” standard for a hostile work environment claim 

under Title VII regardless. 

Koenke v. Saint Joseph’s University, No. 19-4731, 2021 WL 75778 (E.D. Pa. 2021) 

The district court dismissed a teacher’s Title IX claim of harassment based on her 

sexual orientation, holding that all such claims are barred by the ministerial 

exception in that Saint Joseph’s is a religious school and the plaintiff conceded she 

is a minister, rejecting her argument that the exception should not bar harassment 

claims.  Ms. Koenke filed an appeal in the Third Circuit on January 12, 2021, but 

the case settled before the appeal was heard. 
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 Religious Freedom Restoration Act (RFRA) 

EEOC v. R.G. & G.R. Harris Funeral Homes, 884 F.3d 560 (6th Cir. 2018), aff’d 

sub nom Bostock v. Clayton Cty., Ga., 140 S. Ct. 1731 (2020) 

A transgender funeral director was fired because she wished to wear women’s 

clothing to work, and the owner testified he fired the director because “he” was no 

longer going to present as a man and wanted to dress as a woman.  The Sixth Circuit 

held the termination was motivated by sex stereotyping, agreeing with recent 

decisions in two other courts of appeals.  See Zarda v. Altitutde Express, Inc., No. 

15-3775 (2d Cir. Feb. 26, 2018) (en banc) and Hively v. Ivy Tech Community College 

of Indiana, 853 F.3d 339 (7th Cir. 2017) (en banc). 

Harris Funeral Homes also raised the question whether a religiously-motivated 

business owner was exempt from liability under the ministerial exception or under 

the Religious Freedom Restoration Act (RFRA), because he had a religious 

objection to employing a transgender woman in a public-facing position.  The Sixth 

Circuit held the ministerial exception did not apply because the funeral home had 

stipulated it was not a religious institution and had no religious characteristics; 

further, the funeral director performed entirely secular functions, was not trained or 

involved in ministry, and was not engaged in any religious practices.  The Sixth 

Circuit also rejected the RFRA defense, holding that the funeral home had not 

demonstrated that continuing to employ the funeral director would substantially 

burden the owner’s ability to serve mourners, categorically rejecting the owner’s 

reliance on an argument based in customer preference.  The court also held retention 

of the funeral director as required to comply with Title VII did not amount to an 

endorsement of the funeral director’s views about the “mutability of sex” (which 

conflicted with the owner’s religious views). 

Notably, the Sixth Circuit has also held that the RFRA defense is available only 

when the government is a party to the suit, and would not have been available had 

Stephens sued Harris without the EEOC as a party.  Id. at 584 (citing Gen. Conf. 

Corp. of Seventh-Day Adventists v. McGill, 617 F.3d 402, 410 (6th Cir. 2010)); also 

see Listecki v. Official Comm. of Unsecured Creditors, 780 F.3d 731 (7th Cir. 2015) 

(RFRA only applies in suits where government is a party); Sutton v. Providence St. 

Joseph Med. Ctr., 192 F.3d 826, 834, 837-43 (9th Cir. 1999) (same); contra Hankins 

v. Lyght, 441 F.3d 96, 103 (2d Cir. 2006) (court held that because government could 

have brought the ADEA suit, the RFRA defense was available to the defendant). 
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The Supreme Court affirmed the Sixth Circuit’s decision without addressing any 

religious liberty claims, as the funeral home did not petition for certiorari on the 

RFRA question.  However, the Court noted that RFRA, 42 U.S.C. § 2000bb, “might 

supersede Title VII’s commands in appropriate cases.”  Bostock, 140 S. Ct. at 1754. 

When RFRA applies, the defense requires the government to prove that a statute that 

substantially burdens a person’s exercise of religion furthers a compelling 

government interest and if so, that the government used the least restrictive means 

of furthering that interest.  See, e.g., Burwell v. Hobby Lobby Stores Inc., 573 U.S. 

682, 705 (2014).  It is because the government has to defend challenged statutes, and 

because the remedy is against the government, that the courts cited above concluded 

that RFRA only applies if the government is a party in the litigation.  In this and 

other contexts, courts have generally held that nondiscrimination protections further 

a compelling government interest in the least restrictive means.  For example, in 

Franks v. Bowman Transp. Co., Inc., 424 U.S. 747, 763 (1976), the Court reiterated 

that in enacting Title VII of the Civil Rights Act of 1964, “Congress intended to 

prohibit all practices in whatever form which create inequality in employment 

opportunity due to discrimination on the basis of race, religion, sex, or national 

origin, Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1974); McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 800, 93 (1973); Griggs v. Duke Power Co., 

401 U.S. 424, 429-430 (1971), and ordained that its policy of outlawing such 

discrimination should have the “highest priority,” Alexander, 415 U.S. at 47; 

Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402 (1968).” (parallel 

citations omitted). 

II.  Religious Accommodation Issues 

 Scheduling and Leave Requests 

Recent decisions highlight the fact-specific nature of the analysis of the 

reasonableness of accommodation requests and of the undue hardship defense.  

Some of these cases also emphasize the need for an employee to behave 

reasonably in requesting accommodations. 

Obregon v. Cap. Quarries Co., Inc., 833 F. App’x 447 (8th Cir. 2021) 

Two employees requested Saturdays off to observe the Sabbath.  The employer 

allowed each to have every other Saturday off, and to request shift swaps with 

coworkers on the other Saturdays.  It stated throughout one employee’s two-year 

tenure that due to its small workforce it could not afford to grant any employee every 
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Saturday off.  The Eight Circuit held that this consistent statement proved that 

granting every Saturday off would have been an undue hardship, and therefore 

affirmed summary judgment for the employer on the failure to accommodate claim.  

Small v. Memphis Light, Gas & Water, 952 F.3d 821 (6th Cir. 2020) 

The plaintiff accepted a position as an electrician for the employer, and then 

requested a schedule that would allow him to attend religious services on 

Wednesdays and Sundays and complete religious community work on Saturdays.  

The employer denied the request as an undue hardship and a violation of the union 

contract which required scheduling based on seniority, but informed the plaintiff that 

he could request that coworkers trade shifts with him.  The plaintiff did not challenge 

the company’s assertion that other accommodations would have created an undue 

burden on the employer (i.e., he offered no evidence, and only made a passing 

assertion in his brief), so the court affirmed summary judgment for the employer.  

Id. at 825. 

Jean-Pierre v. Naples Cmty. Hosp., Inc., 817 F. App’x 822 (11th Cir. 2020) 

The defendant hospital was able to accommodate the plaintiff medical technician’s 

request not to work on the Sabbath for nearly four years, until it granted his request 

to transfer to a smaller unit, which required him to work every other weekend.  The 

hospital refused to grant him Friday evenings and Saturdays off in the new position, 

but offered to assist him in applying for other positions which would not require 

work on the Sabbath.  The plaintiff met with the Human Resources Director to look 

at jobs but did not apply for any open positions.  The Eleventh Circuit held that the 

hospital’s offer to assist with job applications was a reasonable accommodation.  It 

further noted that employees have a duty to make a good faith effort to use the 

employer’s offered means of accommodation, and that the medical technician failed 

this duty by refusing to apply for open positions at the hospital.  It therefore affirmed 

summary judgment for the hospital on the plaintiff’s religious accommodation 

claim.   

Miller v. Port Auth. of N.Y & N.J., 788 F. App’x 886 (3d Cir. 2019) 

The plaintiff served as a utility systems maintainer for the Port Authority for just 

under three months.  Because the job schedule was chosen by seniority and the 

plaintiff was the newest employee, he was assigned shifts on the Sabbath, during 

which he could not work due to his Jewish faith.  The employer denied his request 

that he not be required to work any shifts on Friday evenings, Saturdays, or religious 
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holidays, but informed him that he could use paid time off or ask coworkers to switch 

shifts with him.  The plaintiff was terminated for missing four days of work, after he 

had used all of his personal days but not requested vacation days, and was unable to 

find a coworker with whom to trade shifts.  The court found that the accommodation 

was reasonable although not the employee’s desired accommodation, and therefore 

affirmed the grant of summary judgment to the employer.  

EEOC v. N. Mem’l Health Care, 908 F.3d 1098 (8th Cir. 2018) 

The defendant hospital extended a conditional employment offer to Emily Sure-

Ondara, a registered nurse.  When she filed her pre-employment paperwork, she 

requested a religious accommodation of not working during the Sabbath.  The 

hospital denied the request, thereby revoking its employment offer, but encouraged 

Sure-Ondara to apply for other positions which did not require Friday night or 

Saturday shifts.  She did so, but did not secure any position with the hospital.  She 

then filed a religious discrimination claim with the EEOC, which brought suit 

alleging that the hospital retaliated against her because of her religious 

accommodation request, in violation of Title VII.  The Eighth Circuit held that 

requesting a religious accommodation may be an activity protected by Title VII, but 

does not qualify as “opposing” a Title VII violation for purposes of a retaliation 

claim under 42 U.S.C. § 2000e-3(a).  Rather, an employee whose accommodation 

claim is denied can file a religious discrimination claim under 42 U.S.C. § 200e-

2(a).  Because the EEOC had only filed the case under the anti-retaliation provision 

of Title VII, the Eighth Circuit affirmed the grant of summary judgment to the 

employer.  

Christmon v. B&B Airparts, Inc., 735 F. App’x 510 (10th Cir. 2018) 

The defendant employer required all employees to work some overtime shifts on 

Saturdays.  The plaintiff employee was disciplined for missing a Saturday shift, but 

then explained that he observed the Sabbath on Saturdays and requested a religious 

accommodation of only being assigned overtime shifts on Sundays.  He did not fill 

out the employer’s form to request such an accommodation and was therefore not 

explicitly granted an accommodation nor assigned Sunday overtime shifts.  

However, he was not disciplined for missing his assigned Saturday shifts. The 

employee argued that the failure to assign him Sunday overtime shifts deprived him 

of overtime pay and was an unlawful failure to accommodate his religious practice.  

The court held that allowing the employee to skip mandatory Saturday shifts without 
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discipline was a reasonable accommodation, and affirmed summary judgment for 

the employer.  

Patterson v. Walgreen Co., 727 F. App’x 581 (11th Cir. 2018) 

Defendant employer initially accommodated plaintiff employee’s request not to be 

scheduled for work during the Sabbath, but after he was promoted from customer 

care representative to training instructor, the company asserted that he would 

sometimes need to attend training sessions or hold emergency trainings during the 

Sabbath.  After the plaintiff missed an emergency Saturday training without securing 

cover for the slot, and reiterated that he would never work during the Sabbath, he 

was terminated.  The Eleventh Circuit affirmed summary judgment for the employer 

on the religious accommodation claim because the employer had reasonably 

accommodated the employee by shifting regular trainings to Sunday through 

Thursday, allowing the employee to find a coworker to cover emergency Friday and 

Saturday trainings, and encouraging him to seek a different position that would be 

less likely to involve work on those days.  

Tabura v. Kellogg USA, 880 F.3d 544 (10th Cir. 2018) 

Former employees who were Seventh Day Adventists honor the Sabbath by 

refraining from work each week from Friday at sundown through sundown Saturday.  

Their religious observance conflicted with their job schedules at Kellogg’s food 

production plant.  Kellogg adopted a “continuous crewing” shift schedule which 

meant that the plaintiffs had to work 26 Saturday shifts a year although Kellogg 

permitted them to use their paid vacation and sick/personal time and to swap shifts 

with other employees.  Kellogg assessed disciplinary points for absences that were 

not pre-approved, as well as for being late or leaving early, and employees who 

accumulated 16 points in a year were terminated.  The plaintiffs exhausted their 

available leave and were unable to find employees qualified to do their jobs who 

could swap shifts with them, and Kellogg terminated them.  The district court 

granted summary judgment to Kellogg on plaintiffs’ failure to accommodate claim, 

and the Tenth Circuit reversed.  The court of appeals determined that there were fact 

issues about whether Kellogg should have done more to facilitate shift swapping and 

whether it would have posed an undue hardship for Kellogg to accommodate the 

plaintiffs’ need to be excused from Saturday shifts. 
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Abeles v. Metro. Wash. Airports Auth., 676 F. App’x 1170 (4th Cir. 2017), cert. 

denied 138 S. Ct. 252 (Oct. 2, 2017)   

An Orthodox Jewish employee was suspended for insubordination and retired a few 

weeks later.  She had worked for MWAA for 26 years without incident but got into 

trouble for failing to follow her employer’s formal policy for requesting leave to 

observe Passover.  Plaintiff’s Sabbath and religious holiday requests were 

consistently approved throughout her employment.  In 2013 she submitted the 

required written request for leave for the first two days of Passover, and put her leave 

on the internal planning calendar.  She returned to work but neglected to request 

leave for the last two days of Passover, although she put those dates on the planning 

calendar.  Because she had not requested that leave the time was classified as AWOL 

and she was disciplined with a 5-day suspension.  The Fourth Circuit upheld the 

district court’s grant of summary judgment to MWAA on plaintiff’s religious 

accommodation claim, holding that there was no conflict between plaintiff’s 

religious beliefs and MWAA’s requirement that she request and receive approval of 

leave in advance. 

Pierce v. General Motors LLC, 716 F. App’x 515 (6th Cir. 2017) 

The plaintiff is a Seventh-Day Adventist who worked as a “walk picker” for General 

Motors in one of its warehouses.  Eight hour shifts are the norm but the collective 

bargaining agreement allows management to impose up to six mandatory Saturdays 

of work each year.  The plaintiff told a supervisor that he could not work on the first 

such Saturday when it was scheduled and that supervisor told him to talk to his own 

shift supervisor.  The plaintiff did not speak to his supervisor and did not work on 

Saturday.  His supervisor gave him notice that he would have a meeting with 

management and might be subject to discipline.  Plaintiff told his supervisor of his 

religious conflict, who then said he would be taken off notice if he would bring in a 

letter or other proof of his religious belief.  Plaintiff subsequently became belligerent 

and threatening toward his supervisor at the prospect of a disciplinary proceeding 

and was suspended.  The plaintiff then took medical leave and never returned to 

work.  He sued for failure to accommodate and claimed his suspension was because 

of his race, religion, and in retaliation for a previous race discrimination complaint.  

The Sixth Circuit affirmed summary judgment for General Motors, concluding that 

he could not create a factual dispute on the reason for his suspension, so the Court 

did not have to determine whether he had made out a prima facie case of failure to 

accommodate.  Although the plaintiff disputed that he had threatened his supervisor, 
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the Court held that the officials who decided to suspend him believed the 

supervisor’s version of events, and that under the “honest belief” rule, “an 

explanation honestly believed by a supervisor counts as a factual basis for a decision, 

not as a pretext for that decision.” 

 Other Workplace Rules 

Bailey v. Metro Ambulance Sevs., Inc., 992 F.3d 1265 (11th Cir. 2021) 

An EMT secured a position as a paramedic for Metro Ambulance Services, a 

company that provides emergency and non-emergency transport services.  On his 

first day of training, the EMT was informed that he would need to trim his goatee to 

less than half an inch and pass a face-mask seal test in order to work in emergency 

transportation, or he could maintain his goatee and work only on non-emergency 

transportation.  The EMT alleged that he could not trim his goatee so short according 

to his Rastafarian religion, and that the non-emergency role was less desirable due 

to its lower hours, less skill, and lower opportunity for advancement.  The Eleventh 

Circuit found that the offered accommodation of working only on non-emergency 

transport was reasonable, as it would have in fact offered the same hours, salary, and 

job description as emergency transport.   

Cunningham v. City of Shreveport, 407 F. Supp. 3d 595 (W.D. La. 2019) 

A city police department had a policy prohibiting beards for unspecified safety 

reasons and uniformity of appearance in the police force.  Plaintiff served as a police 

officer for over three decades clean-shaven, then grew a beard while on medical 

leave and found that it brought him “the strength that comes from wearing beards as 

set forth throughout the Christian Bible.”  He therefore requested a religious 

accommodation to maintain his beard upon returning to work.  The plaintiff felt 

forced to retire after his request was denied, and then sued for violations of the Free 

Exercise clause and Louisiana state law.  The court applied heightened scrutiny to 

the no-beard policy because the employer granted medical but not religious 

exemptions to the policy, which undermined its asserted justification for the policy 

and showed a preference for secular exemptions.  While noting that little more than 

the plaintiff’s own credible assertions are needed to establish that he sincerely holds 

a religious belief, the court found that contradictions in the plaintiff’s deposition 

testimony created a material dispute over whether he believed his faith required him 

to grow a beard or it was his personal preference.  It therefore denied the plaintiff’s 

motion for summary judgment.  
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EEOC v. Consol Energy, Inc., 860 F.3d 131 (4th Cir. 2017).  

The EEOC filed suit seeking relief for Beverly Butcher, a retired coal miner, alleging 

that he was constructively discharged because his employer refused to accommodate 

his religious beliefs.  Mr. Butcher was a satisfactory employee at defendant’s mine 

for 37 years, until the defendant required employees to scan their hand in order to 

clock in and out of work.  Mr. Butcher feared that using the scanner could create a 

Mark of the Beast on his hand and allow the Antichrist to control him, even if it did 

not create a physical mark and his pastor did agree with his fear.  The employer 

refused to grant Mr. Butcher’s religious accommodation request to forego the 

scanner, but did allow two employees with hand injuries to input employee 

identification numbers rather than scanning their hands and acknowledged it created 

no extra burden.  A jury found that Mr. Butcher sincerely believed that the scanner 

could create the Mark of the Beast, and that the employer failed to accommodate 

him when it could have allowed him to input his employee number without any 

additional burden.  A jury returned a verdict for the EEOC and the employer 

appealed.  The Fourth Circuit upheld the jury’s verdict, holding the evidence was 

sufficient for the jury to conclude that Mr. Butcher was subjected to such intolerable 

circumstances he had no choice but to resign. 

Isakov v. HASC Ctr., Inc., No. 17-CV-5775, 2018 WL 1114714 (E.D.N.Y. Feb. 27, 

2018).  

The plaintiff was an employee of HASC, a service provider for the disabled that 

primarily serves the Orthodox Jewish community.  He filed suit after he was 

terminated, alleging that he was discriminated against based on race and religion and 

was subject to a hostile work environment and retaliation.  The plaintiff, who is 

Jewish, was told he could not succeed at HASC unless he observed Orthodox Jewish 

traditions, including eating only kosher food in front of the residents, and wore 

Orthodox attire.  Non-Jewish employees were not subject to these requirements, but 

HASC wanted all Jewish employees to be perceived as practicing Orthodox Judaism.  

The plaintiff was ultimately fired because he was seen without a yarmulke, and was 

told that HASC “did not want non-religious Jews working for the agency.”  The 

district court dismissed his retaliation and hostile environment claims but held that 

his discrimination claims were sufficiently pled to survive a motion to dismiss.   
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EOC v. Triangle Catering, L.L.C., No. 5:15-CV-00016-FL, 2017 WL 818261 

(E.D.N.C. Mar. 1, 2017)  

EEOC alleged that employer failed to accommodate Rastafarian employee’s 

religious belief that he was required to wear a head covering, which conflicted with 

the employer’s no-hat policy.  The employer alleged that the employee did not wear 

a head covering to his job interview and therefore did not sincerely believe that a 

head covering was always required, but the court denied its motion for summary 

judgment, finding a material dispute of fact as to the employee’s sincerity of belief.   

 Prayer in the Workplace 

Kennedy v. Bremerton Sch. Dist., 991 F.3d 1004 (9th Cir. 2021), cert. granted 142 

S. Ct. 857 (Jan. 14, 2022) (Kennedy II). 

The court held that a school district did not violate the First Amendment by 

prohibiting its football coach from demonstrative prayers on the field following 

football games.  The school district had a compelling interest in not violating the 

Establishment Clause by permitting such religious exercise and the coach had 

refused all offers of more narrowly tailored restrictions, thereby meeting strict 

scrutiny and defeating the coach’s Free Exercise claim.  His Title VII discrimination 

claim also failed because there were no similarly-situated employees who engaged 

in the same violation of district policy, and his failure to accommodate claim failed 

because permitting the prayer would violate the Establishment Clause and therefore 

pose an undue hardship on the school district.  

Kennedy v. Bremerton Sch. Dist. 869 F.3d 813 (9th Cir. 2017), cert. denied 139 S. 

Ct. 634 (Jun. 22, 2019) (Kennedy I).  

A public high school placed its football coach on administrative leave for refusal to 

stop publicly praying on field immediately after each game when he was responsible 

for supervising student athletes.  The coach sued under First Amendment. The court 

found that the coach was speaking as a public employee and not a private citizen 

because it was while he was on duty on school property, his job involved modeling 

behavior for and instilling values in his team, and his speech was directed at the 

surrounding students and parents. Therefore, there was no First Amendment 

violation. 

  



17 

 

 

Mohamed v. 1st Class Staffing, 286 F. Supp. 3d 884 (S.D. Ohio 2017). 

Muslim workers brought action against operator of packaging warehouse facility 

and staffing agency that employed them, alleging that operator and agency re-

designated space previously used for prayer, and asserting a Title VII religious 

discrimination claim based on failure to accommodate. Operator and staffing agency 

moved for summary judgment.  The court denied the motion because a jury could 

find that the company, which had provided a prayer space for years prior and created 

a new prayer space a few months later, could have reasonably continued 

accommodating the employees without undue hardship. 

 Religious Objections to Vaccination Policies 

When employees oppose vaccine requirements imposed by government 

agencies, their claims are framed as First Amendment violations, or violations 

of RFRA, rather than denial of Title VII accommodation requests.  When such 

policies are implemented by private employers, employees challenge them 

under Title VII religious accommodation principles. 

U.S. Navy Seals 1-26 v. Biden, No. 22-10077, 2022 WL 594375 (5th Cir. Feb. 28, 

2022) 

The U.S. Department of Defense issued a rule requiring all active-duty and reserve 

servicemembers to receive the COVID-19 vaccine, unless they were actively 

participating in a COVID-19 clinical trial, or had a medical or “administrative” 

exemption.  Although an administrative exemption could include a religious one, no 

religious exemptions were actually granted.  Thirty-five navy service members sued 

under RFRA and the Free Exercise Clause, and moved for a preliminary injunction, 

which the district court granted as to the plaintiffs in the case.  The government then 

moved to stay the injunction.   

The Fifth Circuit denied the government’s motion, allowing the injunction to remain 

in place while the case proceeds on the merits.  It found that the government was 

unlikely to succeed on the merits of the RFRA claim because it did not have a 

compelling interest in ensuring that the thirty-five plaintiffs were vaccinated, where 

99.4% of Naval servicemembers were already vaccinated and seventeen individuals 

had been granted medical exemptions without any explanation as to how they 

differed from the religious objectors.  The court further found that the government 

could have more narrowly tailored the vaccine mandate by offering accommodations 

such as remote or desk work.  The court found that prohibiting adverse actions 
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against the plaintiffs for the pendency of the lawsuit would not irreparably harm the 

Navy, while staying the injunction would irreparably harm the plaintiffs’ First 

Amendment rights.  

Sambrano v. United Airlines, Inc., No. 21-11159, 2022 WL 486610 (5th Cir. Feb. 

17, 2022) 

United Airlines required all U.S.-based employees to receive the COVID-19 vaccine 

or be terminated.  The company provided a ten-day window for employees to request 

religious or medical accommodations, but the CEO warned that few would be 

granted.  Upon requesting a religious accommodation employees were required to 

justify their objection and some were asked for a letter from a religious leader to 

verify their belief.  Customer-facing employees who were granted an 

accommodation were placed on indefinite unpaid leave and received follow-up 

communications checking in on their vaccination status.  Several employees sued 

under Title VII and requested a preliminary injunction against the vaccination 

mandate.  

The district court found that the employees faced no irreparable harm to justify an 

injunction, given that adverse employment actions such as being placed on unpaid 

leave or terminated can be remedied through a Title VII lawsuit.  The Fifth Circuit 

disagreed, stating that United was coercing employees to violate their sincerely held 

religious beliefs in order to avoid adverse employment actions, and that such a loss 

of their free exercise rights was irreparable harm.  The court remanded the case to 

the district court to reconsider the motion for injunctive relief.  

We the Patriots USA, Inc. v. Hochul, 17 F. 4th 266 (2d Cir. 2021) 

The New York state Department of Health adopted an emergency rule requiring 

healthcare entities to ensure full COVID-19-vaccination of all employees who could 

expose other staff, patients, or residents to the virus.  It contained no religious 

exemption.  Several healthcare workers and a nonprofit membership organization 

brought suit under the Free Exercise Clause, claiming that receiving the vaccination 

would be contrary to their religious beliefs, and the Supremacy Clause, claiming that 

employers would not be able to comply with both the state’s vaccine mandate and 

Title VII’s prohibition on religious discrimination.  Plaintiffs moved for a 

preliminary injunction to prevent the vaccine mandate from going into effect.   

The Second Circuit denied the application for injunctive relief.  It found that the 

plaintiffs were not likely to succeed on the merits of their Free Exercise Claims 
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because the regulation was neutral and generally applicable, and therefore subject to 

rational basis review.  Plaintiffs were unlikely to succeed on their Supremacy Clause 

claim because employers could still accommodate religious employees with 

something other than a blanket vaccination exemption.  The court later clarified, in 

a separate opinion, that while healthcare entities could not exempt covered 

employees who could transmit COVID-19 to others at work, they could offer 

accommodations such as transferring an employee to a position that does not involve 

face-to-face interaction.  17 F.4th 368.  Because the plaintiffs were unlikely to 

succeed on their constitutional challenges, there was a low chance of suffering 

irreparable harm in the absence of an injunction.  Finally, the court found that the 

public interest in patient health and safety and not overburdening the healthcare 

system outweighed the religious objectors’ interests in a blanket exemption from the 

vaccine mandate. 

Does 1-6 v. Mills, 16 F.4th 20 (1st Cir. 2021) 

The Maine Center for Disease Control required all employees at registered 

healthcare facilities to receive the COVID-19 vaccine, with a medical, but not a 

religious or philosophical, exception.  Healthcare workers sued under the Free 

Exercise Clause.  The First Circuit held that the vaccine mandate was neutral toward 

religion and generally applicable to all healthcare workers without medical 

exemptions.  Nor did the provision of a medical exemption undermine the state’s 

interests in ensuring that it had healthy healthcare workers, protecting the most 

vulnerable individuals in the state from COVID-19, and protecting the health and 

safety of all state residents.  The regulation was therefore subject to rational basis 

review, which it “easily” met.  The Court went on to state that the rule would even 

pass strict scrutiny based on the state’s compelling interests in slowing the spread of 

COVID-19 and denying vaccine exemptions to healthcare workers which would put 

the most vulnerable individuals at a higher risk of contracting the virus, and the fact 

that the state had reasonably used all available tools to meet those goals, leaving no 

more narrowly-tailored option than the vaccine mandate.  

Horvath v. City of Leander, 946 F. 3d 787 (5th Cir. 2020) 

Plaintiff firefighter refused to get the TDAP vaccine due to his Baptist religious 

beliefs, in violation of his employer’s vaccine mandate.  The employer offered to 

transfer him to a code enforcer position that would involve different hours and duties 

but the same salary and benefits, without the TDAP vaccine requirement.  The Fifth 

Circuit found this to be a reasonable accommodation.   
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Brown v. Children’s Hosp. of Phila., 794 F. App’x 226 (3d Cir. 2020) 

After employing the plaintiff for ten years, defendant hospital instituted a flu vaccine 

mandate for its employees.  The plaintiff complied with this mandate for five years 

and then submitted an “advance vaccine directive” from the Natural Solutions 

Foundation, noting that the vaccine was against her beliefs.  When the plaintiff 

refused to be vaccinated, the hospital terminated her.  The plaintiff stated that she 

did not need the vaccine due to other personal health practices such as hand-washing, 

but asserted no religious belief that opposed the vaccine, so her religious 

discrimination claim was dismissed.   

Fallon v. Mercy Catholic Med. Ctr. of Se. Pa., 877 F.3d 487 (3d Cir. 2017). 

A hospital psychiatric crisis intake worker was terminated when he refused to 

comply with the hospital’s mandatory flu vaccination policy.  Although he had 

previously received an exemption, the hospital’s new policy required submission of 

a letter from clergy on official letterhead which he could not obtain because he was 

not a member of an organized religion.  He submitted an essay stating his sincerely 

held belief that the flu vaccine could do more harm than good, and citing a Buddhist 

teaching not to harm one’s body.  The district court granted summary judgment for 

the hospital, and the Third Circuit affirmed that decision, holding that the plaintiff’s 

objection to the flu vaccination is not religious in nature.  The Court reiterated its 

prior definition of religion as a belief that addresses “fundamental and ultimate 

questions having to do with deep and imponderable matters;” that is “comprehensive 

in nature” not an “isolated teaching;” and that can be recognized by “the presence of 

certain formal and external signs.”  Id. at 491 (quoting Africa v. Commonwealth of 

Pennsylvania, 662 F.2d 1025, 1031 (3d Cir. 1981)).  Applying these factors to the 

plaintiff’s professed beliefs, the Court concluded they “do not occupy a place in his 

life similar to that occupied by a more traditional faith.”  Id. at 492. 

Department of Justice v. Ozaukee County, No. 2:18-00343 (E.D. Wis. Filed Mar. 6, 

2018) 

The Department of Justice sued Ozaukee County for discriminating against Ms. 

Barnell Williams, a former nursing assistant at the Lasata Care Center, a County-

owned nursing home, by refusing to grant her an exemption from the requirement of 

a flu vaccine.  Lasata required employees who request exemptions to present a 

written statement from their clergy leader, and Ms. Williams could not do so because 

she did not belong to a church or organized religion.  According to the complaint 
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she had a sincerely held religious belief that Bible-based scriptures prohibited flu 

shots.  The case settled and was dismissed on 5/3/2019. 

https://www.justice.gov/opa/pr/justice-department-files-lawsuit-against-ozaukee-

county-wisconsin-religious-discrimination 
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