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SUPREME COURT PREVIEW 2021 & 2022 TERMS 

DECIDED CASE 

Hughes v. Northwestern University, 142 S. Ct. 737 (2022).   

On January 24, 2022, the Supreme Court held that an ERISA plan’s fiduciaries 

violated their duty of prudence by failing to monitor the plan’s investments 

prudently.  The Court agreed with the disgruntled plaintiffs that the fiduciaries’ lack 

of prudence included retaining record keepers that charged excessive fees, offering 

options likely to confuse investors, and neglecting to offer cheaper alternatives, 

resulting in their failure to remove imprudent investments from the plan’s menu of 

investment offerings.  It was not sufficient for fiduciaries to assemble a menu of 

diverse investment options, including the types of investments plan participants 

preferred, even though participants chose their own investments from among those 

options. 

STAY GRANTED 

Austin, Secretary of Defense v. U.S. Navy Seals 1-26, S. Ct. No. 21A477, 2022 WL 

882559 (S. Ct. March 25, 2022) 

Navy personnel sued the Department of Defense under the Religious Freedom 

Restoration Act (RFRA) for refusing to grant them waivers from the Department’s 

vaccination requirement based on their religious objections to being vaccinated. The 

U.S. District Court for the Northern District of Texas preliminarily enjoined the 

Department of Defense from enforcing certain COVID-19 vaccination requirements 

against 35 Navy special warfare personnel and prohibited any adverse actions based 

on their religious accommodation requests.  The district court then refused to stay 

the injunction.  U.S. Navy Seals 1-26 v. Biden, 2022 WL 34443 (N.D. Tex. Jan. 3, 

2022).  On interlocutory appeal to the Fifth Circuit, the Department of Defense 

sought a partial stay pending appeal insofar as the injunction prevents them from 

considering the Navy Seals’ vaccination statuses in making deployment, assignment, 

and other operational decisions.  The Fifth Circuit denied the motion for a partial 

stay, noting that the Navy has granted “hundreds of medical exemptions from 

vaccination requirements” but has “not accommodated any religious objection to 

any vaccine in seven years” preventing individuals seeking such religious 

accommodations “from even being considered for medical waivers.”  U.S. Navy 

Seals 1-26 v. Biden, 27 F.4th 336, 339 (5th Cir. 2022). 
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On March 25, 2022, the Supreme Court granted the Department of Defense’s 

application for a partial stay pending disposition of the appeal by the Fifth Circuit 

and pending disposition of a petition for a writ of certiorari if sought.  Justice 

Kavanaugh concurred in the decision; Justice Thomas would deny the application; 

Justice Alito, joined by Justice Gorsuch, wrote a lengthy dissent from the grant of 

the stay. 

 

PENDING CASES 

First Amendment 

Carson v. Makin, S. Ct. No. 20-1088, 979 F.3d 21 (1st Cir. 2020), cert. granted 141 

S. Ct. 2883 (July 2, 2021); argued December 8, 2021.   

The court of appeals held that a state did not violate the First Amendment or the 

Equal Protection Clause by limiting public tuition assistance to “nonsectarian” 

schools.  The “nonsectarian” requirement was not subject to strict scrutiny because 

the state determined whether a school satisfied the requirement based on the school’s 

intended use of the tuition funds, not solely the school’s religious status.  The 

requirement did not otherwise impermissibly penalize religious exercise because 

students would have received a secular education through the state’s free public 

education system, as well.  The state also did not violate the Equal Protection Clause 

because there were multiple potential rationales for the requirement.   

Issue: Whether a state violates the religion clauses or equal protection clause of the 

Constitution by prohibiting students participating in an otherwise generally available 

student-aid program from choosing to use their aid to attend schools that provide 

religious, or “sectarian,” instruction. 

 

Kennedy v. Bremerton Sch. Dist., S. Ct. No. 21-418, 991 F.3d 1004 (9th Cir. 2021), 

cert. granted 142 S. Ct. 857 (Jan. 14, 2022) (Kennedy II); no argument date set. 

The court of appeals held that a school district did not violate the First Amendment 

by prohibiting its football coach from demonstrative prayers on the field following 

football games.  The school district had a compelling interest in not violating the 

Establishment Clause by permitting such religious exercise and the coach had 

refused all offers of more narrowly tailored restrictions, thereby meeting strict 

scrutiny and defeating the coach’s Free Exercise claim.  His Title VII discrimination 
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claim also failed because there were no similarly-situated employees who engaged 

in the same violation of district policy, and his failure to accommodate claim failed 

because permitting the prayer would violate the Establishment Clause and therefore 

pose an undue hardship on the school district. 

Issues: (1) Whether a public-school employee who says a brief, quiet prayer by 

himself while at school and visible to students is engaged in government speech that 

lacks any First Amendment protection; and (2) whether, assuming that such religious 

expression is private and protected by the free speech and free exercise clauses, the 

establishment clause nevertheless compels public schools to prohibit it. 

 

333 Creative LLC v. Evans, S. Ct. No. 21-476, 6 F.4th 1160 (10th Cir. 2021), cert. 

granted, ___ S. Ct. ___, 2022 WL 515867 (Feb. 22, 2022); no argument date set. 

Lorie Smith, who owns a graphic design firm and wants to expand her business to 

include wedding websites, does not want to design sites for same sex weddings 

because she opposes them on religious grounds.  Such discrimination in public 

accommodations is unlawful under Colorado law.  She sought a ruling that Colorado 

cannot enforce this law against her.  The Tenth Circuit agreed that her creation of 

wedding websites is pure speech and that Colorado’s law compels Smith to create 

speech she would otherwise refuse.  The court of appeals held the anti-discrimination 

law does not violate the Constitution in this case because it is narrowly tailored to 

the state’s interest in ensuring that LGBTQ customers have access to the unique 

services Smith provides. 

Issue: Whether applying a public-accommodation law to compel an artist to speak 

or stay silent violates the free speech clause of the first amendment.   

Notably, the Court did not agree to decide the other question presented—“Whether 

a public-accommodation law that authorizes secular but not religious exemptions is 

generally applicable under Employment Division v. Smith, 494 U.S. 872 (1990), and 

if so, whether this Court should overrule Smith.” 
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Damages in civil rights cases 

Cummings v. Premier Rehab Keller, P.L.L.C., S. Ct. No. 20-219, 948 F.3d 673 (5th 

Cir. 2020), cert. granted, 141 S. Ct. 2882 (July 2, 2021); argued November 30, 2021.   

The plaintiff, who is deaf and legally blind, sued Premier, a federal funding recipient, 

under the Americans with Disabilities Act (Title III), the Rehabilitation Act, the 

Patient Protection and Affordable Care Act, and the Texas Human Resources Code, 

seeking injunctive relief and damages for emotional distress.  The district court 

dismissed all claims for failure to state a claim because, it held, she had no plausible 

claim for damages under any of the cited statutes.  The plaintiff appealed only the 

dismissal of her Rehabilitation Act and Affordable Care Act claims.  The court of 

appeals affirmed the dismissal, and held that emotional distress damages are not 

available under the Rehabilitation Act or the Affordable Care Act because state 

funding recipients were not “on notice” that they could be held liable for emotional 

distress damages.  In the view of the Fifth Circuit, spending clause legislation, such 

as these two statutes, is analogous to contract law, and emotional distress damages 

are not generally available for breach of contract.  The court of appeals rejected the 

argument that such damages are routinely available in Title IX cases and others 

whose remedies are drawn from Title VI, which prohibits race discrimination in 

federally funded programs.   

Issue: Whether the compensatory damages available under Title VI of the Civil 

Rights Act of 1964 and the statutes that incorporate its remedies for victims of 

discrimination, such as the Rehabilitation Act and the Affordable Care Act, include 

compensation for emotional distress. 

 

Government immunity and preemption 

Torres v. Texas Dep’t of Public Safety, S. Ct. No. 20-603, 583 S.W.3d 221(Tx. Ct. 

App. 2018), cert. granted, 142 S. Ct. 735 (Dec. 15, 2021); argued March 29, 2022. 

Under federal law, the Uniformed Services Employment and Reemployment Rights 

Act (USSERA), 38 U.S.C. §§ 4301-4335, veterans who are discriminated against on 

the basis of their military service can sue their employers.  LeRoy Torres sued his 

employer, the Texas Department of Public Safety, under USSERA after being 

refused a workplace accommodation for lung damage incurred due to exposure to 

toxic fumes during the Iraq War.  A Texas appeals court ruled that USSERA was 

unconstitutional as applied to the state employer because the State had not consented 
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to suit under USSERA.  The Texas Supreme Court declined Torres’s petition for 

review. 

Issue:  Whether Congress has the power to authorize suits against non-consenting 

states pursuant to its War Powers. 

 

LeDure v. Union Pacific Railroad Co., S. Ct. No. 20-807, 962 F.3d 907 (7th Cir. 

2020), cert. granted, 142 S. Ct. 735 (Dec. 15, 2021); argued March 28, 2022. 

LeDure, a Union Pacific locomotive engineer, was injured in 2016 after slipping on 

an oil slick on a locomotive passageway on a freight train idling in a rail yard.  He 

sustained serious injuries and was declared permanently disabled from railroad 

work.  He sued his employer for negligence, and Union Pacific argued his exclusive 

remedy was under the Locomotive Inspection Act, 49 U.S.C. § 20701.  The Seventh 

Circuit held that the Act and its regulations did not apply to LeDure’s case because 

the train he was working on was not “in use” at the time of the injury. 

Issue: Whether a locomotive is in use on a railroad’s line and subject to the 

Locomotive Inspection Act, 49 U.S.C. § 20701, and its safety regulations when its 

train makes a temporary stop in a rail yard as part of its unitary journey in interstate 

commerce, or whether such use does not resume until the locomotive has left the 

yard as part of a fully assembled train, as held by the Seventh Circuit below, contrary 

to the decisions of this Court and other circuits. 

 

United States v. Washington, S. Ct. No. 21-404, 971 F.3d 856 (9th Cir. 2020), cert. 

granted, 142 S. Ct. 752 (Jan. 10, 2022); oral argument set for April 18, 2022.   

The court of appeals held that a state workers’ compensation law that applies 

exclusively to federal contractors working at a specified federal facility falls within 

the waiver of intergovernmental immunity in 40 U.S.C. § 3172.  The plain text of 

§ 1372 places no limitation on the workers’ compensation laws to which it applies 

and does not otherwise codify a nondiscrimination rule.  

Issue: Whether a state workers’ compensation law that applies exclusively to federal 

contract workers who perform services at a specified federal facility is barred by 

principles of intergovernmental immunity or is instead authorized by 40 U.S.C. § 

3172, which permits the application of state workers’ compensation laws to federal 
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facilities “in the same way and to the same extent as if the premises were under the 

exclusive jurisdiction of the State.” 

 

Arbitration 

Morgan v. Sundance, Inc., S. Ct. No. 21-328, 992 F.3d 711 (8th Cir. 2021), cert. 

granted, 142 S. Ct. 482 (Nov. 15, 2021); argued March 21, 2022.   

The court of appeals held that a party did not waive its right to arbitration even 

though it waited eight months to file a motion to compel arbitration, having first filed 

a motion to dismiss.  The court of appeals held that filing a motion to dismiss on 

quasi-jurisdictional grounds prior to moving for arbitration was not “inconsistent” 

with that right, and the party’s conduct did not materially prejudice the other party.   

Issue: Does the arbitration-specific requirement that the proponent of a contractual 

waiver defense prove prejudice violate this Court’s instruction in AT&T Mobility 

LLC v. Concepcion, 563 U.S. 333 (2011), that lower courts must “place arbitration 

agreements on an equal footing with other contracts?” 

 

Southwest Airlines Co. v. Saxon, S. Ct. No. 21-309, Saxon v. Sw. Airlines Co., 993 

F.3d 492 (7th Cir. 2021), cert. granted, 142 S. Ct. 638 (Dec. 10, 2021); argued March 

28, 2022 .   

The court of appeals held that a ramp supervisor who loaded and unloaded airplane 

cargo was a “transportation worker” exempt from the Federal Arbitration Act.  

Transportation is not limited to the precise moment that goods or the people 

accompanying them cross state lines.  The act of loading cargo onto a vehicle so that 

it may be moved interstate is itself transportation, and those who performed that 

work were engaged in commerce as that term was understood at the time of the 

FAA’s enactment in 1925.   

Issue: Whether workers who load or unload goods from vehicles that travel in 

interstate commerce, but do not physically transport such goods themselves, are 

interstate “transportation workers” exempt from the FAA. 
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Viking River Cruises, Inc. v. Moriana, S. Ct. No. 20-1573, Moriana v. Viking River 

Cruises, Inc., No. B297327, 2020 WL 5584508 (Cal. Ct. App. Sept. 18, 2020), 

review denied (Dec. 9, 2020), cert. granted, 142 S. Ct. 734, (Dec. 15, 2021); argued 

March 30, 2022.   

The court of appeals held that Epic Systems Corp v. Lewis, 138 S. Ct. 1612 (2018), 

did not invalidate the California rule that arbitration agreements waiving an 

employee’s right to bring a representative action under the California Private 

Attorney General Act (PAGA) violate California public policy and are 

unenforceable.  In PAGA actions, the state is the real party in interest, not the 

individual employee.  Epic’s warning about “impermissible devices” to invalidate 

individualized arbitration proceedings therefore does not apply.   

Issue: Whether the FAA requires enforcement of a bilateral arbitration agreement 

providing that an employee cannot raise representative claims, including under the 

California Private Attorneys General Act. 

LEGISLATION 

Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act 

Congress passed the Ending Forced Arbitration of Sexual Assault and Sexual 

Harassment Act of 2021, and the President signed it into law on February 1, 2022.  

This bill adds a new Chapter 4 to the FAA, and allows individuals who were sexually 

harassed or assaulted to void a mandatory arbitration agreement they signed before 

the harassment or assault occurred, preserving their right to file such claims in court.  

The Administration stated that it “looks forward to working with the Congress on 

broader legislation that addresses these issues [sexual harassment and assault] as 

well as other forced arbitration matters, including arbitration of claims regarding 

discrimination on the basis of race, wage theft, and unfair labor practices.” 

The new provision says: 

“Notwithstanding any other provision of this title, at the election of the person 

alleging conduct constituting a sexual harassment dispute or sexual assault dispute, 

or the named representative of a class or in a collective action alleging such conduct, 

no predispute arbitration agreement or predispute joint-action waiver shall be valid 

or enforceable with respect to a case which is filed under Federal, Tribal, or State 

law and relates to the sexual assault dispute or the sexual harassment dispute. 
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Forced Arbitration Injustice Repeal Act (FAIR) 

This legislation was introduced in 2018, 2019, and 2021.  It passed in the House on 

March 17, 2022.  This bill prohibits a pre-dispute arbitration agreement from being 

valid or enforceable if it requires arbitration of an employment, consumer, antitrust, 

or civil rights dispute.   


