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This practice note provides guidance on ethical considerations 

and best practices for attorneys representing an individual 

employee when contacting current and former employees of a 

defendant employer. It covers topics including the reasons and 

best practices for an employee’s attorney to contact current 

and former employees, the reasons and best practices for the 

employer’s attorney to object to that contact, and federal and 

state ethics rules and constraints.

The practice note focuses mainly on the ABA Model Rules of 

Professional Conduct, since they serve as the model for many 

jurisdictions and federal courts often apply them when making 

disciplinary rulings. State ethics rules are also critical, however, 

since attorneys are subject to the rules in the jurisdictions they 

practice in, and state and federal courts can apply them when 

making disciplinary rulings. For those reasons, this practice note 

also includes a survey of the no-contact rule in various states.

Specifically, this practice note addresses the following topics:

•	 Ethical Rules and Ex Parte Contact

•	 Why Contact Current and Former Employees of a Defen-

dant Employer?

•	 ABA Model Rule 4.2: Application and Exceptions

•	 Additional Ethical Constraints on Communications with 

Current or Former Employees

•	 Key State Ethics Rule Distinctions

•	 Best Practices for Attorneys Representing Employees

•	 Best Practices for Defendant-Employer’s Attorneys

For more information on discovery for employee-side attor-

neys, see Discovery in Employment Discrimination Litigation: 

What Plaintiffs Can Request and Obtain from Defendants. For 

a related annotated form, see Discovery Plan (Title VII Discrim-

ination Cases) (Pro-Employee).

Ethical Rules and Ex Parte 
Contact

Ethics rules generally prohibit ex parte contact with current 

employees of a represented organization who either:

•	 Are high-ranking –or–

•	 Were directly involved in taking actions against your cli-

ent

While jurisdictions vary, you are generally permitted to contact 

former employees or current low-ranking employees without 

first getting the consent of the organization’s attorney. Even 

where ethics rules permit ex parte contact with an organiza-

tion’s current or former employees, however, there are other 

ethical considerations that may restrict that contact. These 

include ethics rules regarding contact with unrepresented per-

sons and not violating the rights of third parties.

Why Contact Current and 
Former Employees of a 
Defendant Employer?

For an individual employee’s attorney, current and former em-

ployees can be critical sources of factual information in employ-

ment disputes, particularly discrimination and retaliation cases. 
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For example, a current or former employee could be:

•	 A participant in the adverse action taken against your cli-

ent (e.g., termination, demotion, decrease in pay, or hos-

tile work environment)

•	 A witness to the adverse action or the emotional distress 

caused by the adverse action –or–

•	 A comparator to help prove pretext, causation, or damag-

es

Current and Former Employees as Participants

In discrimination and retaliation cases, plaintiff employees need 

to prove that a defendant employer took an adverse action 

against them because of an unlawful reason. Speaking with a 

current or former employee who participated in the adverse 

action (i.e., participants) is often the most direct source of infor-

mation about the causation element.

For instance, if your client’s supervisor decided to terminate 

her, a frank conversation with the supervisor about why she 

made that decision would help you understand whether the 

termination was discriminatory. At the least, it would help you 

learn about how the defendant employer may defend against 

claims of discrimination.

Participants also have information about your client’s work per-

formance, the work performance of comparator employees, the 

identity and role of other participants, and the defendant-em-

ployer’s policies and practices.

Current and Former Employees as Witnesses

Current and former employees who were not participants can 

still have information that is relevant and material to proving 

your client’s claims.

Adverse Action

Although a current or former employee was not a participant 

in the adverse action against the plaintiff employee, he or she 

may have information about the decision maker’s motive, such 

as statements the decision maker made about the adverse ac-

tion. Witness testimony can also provide context for and explain 

documentary evidence related to the adverse action, which you 

may be able to use to counter or undermine the defendant em-

ployer’s explanation.

Emotional Distress

Such witness testimony can also be helpful for establishing the 

emotional distress caused by the unlawful conduct. Current 

and former employees who worked with your client and ob-

served the defendant-employer’s adverse treatment of your 

client and the effects it had on her are often critical sources of 

such witness testimony.

Defense Rebuttal

Once you can prove that a defendant employer took an adverse 

action against your client, the defendant employer will inevita-

bly claim that it took the adverse action for a nondiscriminatory, 

legitimate business reason, often by claiming that your client 

was a poor performer or violated some company policy. In ad-

dition to documentary evidence of your client’s positive perfor-

mance (e.g., written performance reviews, merit-based awards 

and bonuses, etc.), current and former employees who can at-

test to your client’s work performance and conduct at work can 

help rebut the defendant-employer’s defense.

Current and Former Employees as Comparators

As mentioned above, defendant employers routinely defend 

against claims of discrimination or retaliation by claiming that 

there was a legitimate business reason for the adverse action 

against your client. For instance, in a sex discrimination case in-

volving a termination, the defendant employer may claim that 

your client arrived late to work and thus deserved termination 

for violating a time and attendance policy. If the case involves a 

failure to promote, the defendant employer may claim that your 

client did not have the requisite qualifications or experience for 

the higher-paying position.

One of the strongest ways to rebut this kind of defense is to 

find current or former employees who were similarly situated 

to your client but were treated differently. If you can find em-

ployees of the opposite sex who similarly arrived late to work 

but were not terminated or who had similar qualifications and 

experience but were promoted, this will help show that the 

defendant-employer’s asserted reason for its adverse action 

against your client is pretextual and a potential cover for sex 

discrimination.

Comparator employees are also important for establishing the 

economic damages your client has suffered. Taking the example 

of the sex discrimination case above, in addition to establishing 

liability, you will need to prove the economic losses that your 

client has suffered. If you can show that the defendant employ-

er provided raises or enhanced benefits to similarly situated 

employees subsequent to your client’s termination, you can use 

that information to increase the economic damages available to 

your client.

Reasons Defendant Employers Seek to Prevent 
Ex Parte Contact with Current and Former 
Employees

Defendant employers are most eager to prevent ex parte con-

tact with current and former employees who participated in the 

adverse action (i.e., participants). This is primarily because the 

acts or omissions of those employees may impute liability to the 

defendant employer.



At the least, the information that participants have can be high-

ly probative evidence in employment disputes. Given the po-

tentially damaging nature of this type of information, defendant 

employers do not want you to have access to it outside the pro-

tective environment of discovery.

Defendant employers also are eager to prevent you from 

speaking ex parte with potential witnesses or comparators in 

order to restrict the flow of information that is damaging to the 

defendant-employer’s interest.

For an annotated form for acquiring such information in dis-

covery, see Document Requests (Plaintiff to Defendant) (Sin-

gle-Plaintiff Discrimination Action).

ABA Model Rule 4.2: 
Application and Exceptions

ABA Model Rule 4.2 prohibits you from communicating with a 

person you know to be represented by another attorney about 

the subject matter of a representation, unless the opposing at-

torney has given consent or you are authorized by law or court 

order to speak with the person. This is often called the “no con-

tact rule.”

Comment 7 to ABA Model Rule 4.2 states that, where the rep-

resented person is an organization, the no contact rule extends 

to any constituent of the organization who:

•	 “[S]upervises, directs or regularly consults with the orga-

nization’s lawyer concerning the matter”

•	 “[H]as authority to obligate the organization with respect 

to the matter” –or–

•	 “[W]hose act or omission in connection with the matter 

may be imputed to the organization for purposes of civil 

or criminal liability”

Comment 7 specifically permits you to speak with former con-

stituents of the organization. In addition, if a current constit-

uent of the organization has personal counsel in the matter, 

you can speak with that person so long as you get the personal 

counsel’s consent.

Contacting Current Employees under ABA 
Model Rule 4.2

ABA Model Rule 4.2 and Comment 7 prohibit “ex parte commu-

nications” (i.e., communications between you and an employee 

without getting consent from the defendant-employer’s attor-

ney) with current high-ranking employees of the defendant-em-

ployer’s organization. These include executive-level employees 

who can make binding decisions on behalf of the organization.

Comment 7 also extends the no contact rule to current employ-

ees who were participants in the adverse action against your 

client. For instance, suppose a mid-level manager terminated 

your client’s employment. That mid-level manager would likely 

not be high-ranking enough to regularly interact with the com-

pany’s attorneys or to make decisions on behalf of the organi-

zation. However, an admission from that mid-level manager 

that he or she fired your client because your client complained 

about sexual harassment would be imputable to the defendant 

employer for purposes of civil liability.

If a current employee does not fall within the above categories, 

then ABA Model Rule 4.2 permits ex parte communications. In 

addition, if current employees fall within one of the above cat-

egories but have retained their own counsel, you can commu-

nicate with those current employees so long as their personal 

counsel consents. If their personal counsel consents, you do not 

need to get consent of the defendant-employer’s counsel.

Furthermore, the no contact rule applies only when you know 

the defendant employer is represented in the matter at hand. If 

the defendant employer has not yet retained counsel to handle 

any legal matters related to your client’s employment, then the 

no contact rule does not yet apply.

However, any ex parte communications with current employ-

ees permissible under ABA Model Rule 4.2 still must comply 

with the other related ethical obligations, which are discussed 

below. They also must comply with any applicable state rules, 

some of which are more restrictive than Model Rule 4.2.

If you were to violate the no contact rule, the defendant em-

ployer could seek injunctive relief from a court to prevent any 

future impermissible ex parte contact. If impermissible ex parte 

contacts have already produced information related to the mat-

ter, the defendant employer may ask a court to prohibit the use 

of that information during litigation.

The defendant employer may even ask a court to disqualify 

you as counsel in the matter. Defendant employers might also 

request the court to award sanctions against you. Courts gen-

erally have broad discretion in fashioning sanctions and injunc-

tive relief to match the severity and impact of your unethical 

conduct. You could also face disciplinary action from the bars 

in which you are licensed, ranging anywhere from censure to 

license suspension.

Contacting Former Employees under ABA 
Model Rule 4.2

ABA Model Rule 4.2 does not prohibit any ex parte communica-

tions with former employees. For instance, although you cannot 

have an ex parte communication with the defendant-employer’s 

current high-level executives, you can contact them as soon as 

they resign. Such communications, however, must comply with 

other related ethical obligations, which are discussed below.
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Additional Ethical Constraints 
on Communications with 
Current or Former Employees

If you have determined that a current or former employee is not 

covered by an applicable no contact rule, there are still other 

ethical rules that might affect your ability to interview the de-

sired witness.

Communications with Unrepresented Persons

ABA Model Rule 4.3 creates guidelines for communication with 

an unrepresented current or former employee. Rule 4.3 prohib-

its an attorney from stating or implying that he or she is disin-

terested and requires the attorney to make reasonable efforts 

to correct any misunderstanding regarding her disinterest. The 

rule also prohibits the attorney from giving legal advice to the 

unrepresented person, other than the advice to secure counsel, 

if the attorney knows or reasonably should know that there is 

a possible conflict of interest between the unrepresented per-

son’s interests and the attorney’s client.

To comply with this rule, when first speaking with a current or 

former employee, you should identify who your client is. You 

should also explain whether your client has interests opposed 

to those of the unrepresented person.

To illustrate, in a sexual harassment case, you reach out to a 

former coworker of your client who still works for the defen-

dant employer. Under Rule 4.2, you are permitted to speak ex 

parte with this person because he is not high-ranking enough 

to be covered by the Rule and he was not a participant in the 

harassment. At the beginning of the call, you identify yourself as 

representing your client in her sexual harassment claim against 

the defendant employer.

In response, the current employee discloses that he is eager to 

speak with you, but that the defendant employer has directed 

all employees not to speak with your client or her attorney with-

out first contacting in-house counsel. He then asks if it is legal 

for his employer to stop him from speaking to you or your client. 

Under Rule 4.3, you must advise the employee that you cannot 

provide him with legal counsel, since there is a potential differ-

ence between your client’s interests and his. You can, however, 

recommend that he seek the guidance of another attorney as to 

whether he can speak with you despite the defendant-employ-

er’s instructions.

Individual Employee Representation

ABA Model Rule 4.2 Comment 7 specifically states that you 

can have communications with any current employee who has 

personal counsel in the matter without getting consent of the 

defendant-employer’s counsel. If the current employee has 

personal counsel, however, ABA Model Rule 4.2 requires you to 

get the personal counsel’s consent before communicating with 

that current or former employee about the subject matter of 

the representation.

It is beneficial to confirm with the defendant-employer’s coun-

sel that none of the relevant high-ranking or participant em-

ployees are represented by personal counsel. It is possible that 

you may have more success in securing the cooperation of a 

witness if they are represented by personal counsel instead of 

the defendant-employer’s counsel.

ABA Model Rule 4.2 also imposes an ethical obligation to get 

the consent of counsel for former employees or lower-level 

current employees if they have personal representation, even 

though they might be exempt from the no contact rule as ap-

plied to the defendant employer.

Before interviewing any current or former employee, it is a 

good practice to ask if they have an attorney. If they respond 

yes, immediately ask them for the attorney’s information and 

direct all further communication to the attorney.

Using Agents to Communicate with a 
Represented Party

Not only does ABA Model Rule 4.2 prohibit you from speaking 

ex parte with a represented party, it also prohibits you from us-

ing “the acts of another” to have such communication. See Com-

ment 4 to ABA Model Rule 4.2. This means that you cannot hire 

an investigator as an agent to talk to employees covered by the 

no contact rule.

Comment 4 to Rule 4.2, however, states that “[p]arties to a mat-

ter may communicate directly with each other, and an attorney 

is not prohibited from advising a client concerning a commu-

nication that the client is legally entitled to make.” This means 

that your client may speak to an employee covered by the no 

contact rule, and you can advise the client on the information 

gained through that communication provided you did not use 

your client to circumvent the no contact rule.

To avoid violating Rule 4.2’s prohibition on using “the acts of an-

other” to circumvent the no contact rule, you must never direct 

your client to communicate with represented individuals. It is 

also a best practice to explain that you are ethically prohibited 

from communicating directly with represented individuals and 

that you cannot encourage or direct your client to have commu-

nications that are prohibited for you. You can, however, let the 

client know that the client is not prohibited from communicat-

ing directly with represented individuals.

When doing this, be very careful. According to the ABA, “[p]

rime examples of overreaching include assisting the client in se-

curing from the represented person an enforceable obligation, 

disclosure of confidential information, or admissions against 
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interest without the opportunity to seek the advice of counsel.” 

ABA Formal Opinion 11-461. Any indication that you over-

reached could result in sanctions such as:

•	 Default

•	 Disqualification as counsel

•	 Exclusion of evidence unethically obtained –and– 

•	 Payment of an opposing party’s costs 

The risk to your client’s case and your professional reputation 

is real.

Non-disclosure Agreements and Purloined 
Documents

ABA Model Rule 4.4(a) prohibits you from obtaining evidence in 

a way that violates the rights of a third person.

Many employers require some or all of their employees to sign 

non-disclosure agreements (NDAs), preventing the employees 

from disclosing certain kinds of confidential information. NDAs 

often remain in effect even after the individuals terminate their 

employment with the employer. Inducing a current or former 

employee to breach an active NDA may violate the defen-

dant-employer’s legal rights to confidentiality.

When speaking with a current or former employee, you should 

avoid asking about confidential information that is likely to be 

covered by an NDA, such as trade secrets and proprietary busi-

ness information. Not only may such actions violate your ethical 

duties, but it may subject you to liability for interference with 

the defendant-employer’s contractual rights.

You should also avoid requesting or inducing a current employ-

ee to purloin company documents, since that would violate the 

rights of the defendant employer.

Additionally, if you receive a document or electronically stored 

information that you know or reasonably should know was inad-

vertently sent, ABA Model Rule 4.4(b) requires you to promptly 

notify the sender. If a current employee mistakenly sends you 

a confidential company document, you must let the employee 

know as soon as you can, although you are not obligated to re-

turn the document.

Attorney-Client Privilege

Although the no contact rule generally does not prohibit ex 

parte communications with former employees, there are many 

former employees who you know or should reasonably sus-

pect participated in privileged communications with the de-

fendant-employer’s attorneys. Defendant-employers have the 

legal right to maintain the confidentiality of attorney-client 

privileged communications, and former employees, no matter 

how high-ranking, do not have the ability to waive the defen-

dant-employer’s privilege.

Depending on your jurisdiction’s rules on corporate attor-

ney-client privilege, lower-level employees can engage in priv-

ileged attorney-client communications when they interact with 

corporate counsel on certain matters. Thus, current employ-

ees who might not be covered by the no contact rule might be 

aware of privileged information that the defendant employer 

has a right to keep confidential.

Since you have an ethical obligation not to use methods of ob-

taining evidence that violate the legal rights of any person, see 

ABA Model Rule 4.4(a), you should not induce any current or 

former employees to divulge any confidential information cov-

ered by attorney-client privilege.

When interviewing any current or former employee, it is a good 

practice to advise them not to talk about any communications 

they had with the defendant-employer’s attorneys or any other 

information that might be privileged.

Key State Ethics Rule 
Distinctions

Almost every jurisdiction has a rule that either is a version of 

ABA Model Rule 4.2 or contains a similar no contact rule. Some 

jurisdictions have minor variations in how they describe the 

class of current employees with whom you cannot have ex par-

te communications. Other jurisdictions include idiosyncratic re-

quirements or exceptions. Before deciding to engage in ex par-

te communications, you should check the rules of professional 

conduct for each state in which you are licensed or practicing.

Below is a survey of jurisdictions that have adopted ABA Model 

Rule 4.2 verbatim, as well as several jurisdictions that have vari-

ations of the rule.

Jurisdictions That Have Adopted ABA Model 
Rule 4.2 Verbatim

Many jurisdictions in the United States have adopted Rule 4.2 

and Comment 7 verbatim. These include:

•	 Colorado

•	 Delaware

•	 Idaho

•	 Illinois

•	 Indiana

•	 Kansas
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•	 Kentucky

•	 Missouri

•	 Nebraska

•	 Ohio

•	 Oklahoma

•	 Pennsylvania

•	 South Carolina

•	 Vermont

•	 West Virginia

•	 Wisconsin

•	 Wyoming

California Rule of Professional Conduct 4.2

California Rule of Professional Conduct (CRPC) 4.2 is written 

differently from ABA Model Rule 4.2 and Comment 7, although 

its substantive restrictions on ex parte communications are 

very similar. 

Similar to ABA Model Rule 4.2, CRPC 4.2(a) says a member of 

the California bar “shall not communicate directly or indirectly 

about the subject of the representation with a person the law-

yer knows to be represented by another lawyer in the matter, 

unless the lawyer has the consent of the other lawyer.”

CRPC 4.2(b) defines the scope of the no contact rule as applied 

to represented corporations, partnerships, associations, and 

other private or governmental organizations. The rule prohibits 

communications with:

1. “A current officer, director, partner, or managing agent of 

the organization” –and–

2. Any “current employee, member, agent, or other constitu-

ent of the organization, if the subject of the communication 

is any act or omission of such person in connection with the 

matter which may be binding upon or imputed to the orga-

nization for purposes of civil or criminal liability”

CRPC 4.2(b) significantly overlaps with the categories of cur-

rent employees listed in ABA Model Rule 4.2 Comment 7, as 

officers, directors, and managing agents of a corporation are 

those employees who typically interact with a corporation’s 

attorneys and can make binding decisions on behalf of a corpo-

ration.

CRPC 4.2 and its Comments do not mention the application of 

the no contact rule to former employees. However, both sub-

sections to CRPC 4.2(b) specify that the prohibition extends 

only to current employees. Thus, like ABA Model Rule 4.2, 

CRPC 4.2 permits ex parte communications with former em-

ployees.

Florida Rule of Professional Conduct 4-4.2

Florida Rule of Professional Conduct (FRPC) 4-4.2(a) and the 

Comment to FRPC 4-4.2 contain language identical to ABA 

Model Rule 4.2 and Comment 7. Florida, however, has added 

further details to its Rule 4-4.2 that allow certain limited ex par-

te contact.

The first sentence of FRCP 4-4.2(a) is identical to ABA Model 

Rule 4.2: “In representing a client, a lawyer shall not communi-

cate about the subject of the representation with a person the 

lawyer knows to be represented by another lawyer in the mat-

ter, unless the lawyer has the consent of the other lawyer or is 

authorized to do so by law or a court order.”

FRCP 4-4.2(a) then goes on to state that an attorney may “com-

municate with another’s client to meet the requirements of 

any court rule, statute or contract requiring notice or service 

of process directly on a person.”  Any such ex parte communi-

cation must be “strictly restricted to that required by the court 

rule, statute or contract,” and you must provide a copy of the 

communication to the person’s attorney.

If, for instance, a contract requires your client to provide a writ-

ten notice of breach to a specific employee of your client’s em-

ployer, then you are allowed to provide written notice to that 

employee without regard to the no contact rule, so long as you 

also give a copy of the written notice to the employer’s attorney.

FRCP 4-4.2(b) regulates communications with a person who 

has limited representation. In this circumstance, you can com-

municate with the person as if the person was unrepresented, 

unless you receive a written notice that the attorney’s limited 

representation covers the subject matter of your communica-

tion. If you receive written notice, then you may not engage in 

ex parte communications on any subject matter within the lim-

ited scope of the representation.

Maryland Attorneys’ Rule of Professional 
Conduct 19-304.2

Maryland Attorneys’ Rule of Professional Conduct (MARPC) 

19-304.2 contains restrictions very similar to those found in 

ABA Model Rule 4.2 and Comment 7, although it has a unique 

addition that provides a good practice to avoid engaging in un-

ethical ex parte communication.

MARPC 19-304.2(b) prohibits ex parte communications with:

•	 “[C]urrent officers, directors, and managing agents” –

and–
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•	 “[C]urrent agents or employees who:

o “[S]upervise, direct, or regularly communicate with 

the organization’s attorneys concerning the matter” –or– 

o “[W]hose acts or omissions in the matter may bind the 

organization for civil or criminal liability”

These categories significantly overlap with the categories of 

current employees listed in ABA Model Rule 4.2 Comment 7, 

as officers, directors, and managing agents of a corporation are 

those employees who typically interact with a corporation’s at-

torneys and can make binding decisions on behalf of a corpo-

ration.

Unlike ABA Model Rule 4.2 and the rules in other jurisdictions, 

MARPC 19-304.2(b) specifically requires you to make an inqui-

ry of any current employee “to ensure that the agent or employ-

ee is not an individual with whom communication is prohibited 

by this section.” You also have to disclose your identity to the 

current employee and say that your client has an interest ad-

verse to the defendant employer.

Although most jurisdictions do not specifically require you to 

ask current employees whether they are high-ranking enough 

to prohibit ex parte communications, following MARPC 19-

304.2(b) as a model is a good practice. Asking first will help you 

avoid any prohibited ex parte communications.

Like ABA Model Rule 4.2 Comment 7, MARPC 19-304.2 does 

not prohibit ex parte communications with former employees, 

but notes that other ethical restrictions apply. Specifically, 

MARPC 19-304.2 Comment 6 points to MARPC 19-304.4(b), 

which is substantively identical to ABA Model Rule 4.4(b) (“A 

lawyer who receives a document or electronically stored in-

formation relating to the representation of the lawyer’s client 

and knows or reasonably should know that the document or 

electronically stored information was inadvertently sent shall 

promptly notify the sender.”).

New York Rule of Professional Conduct 4.2

New York Rule of Professional Conduct (NYRPC) 4.2(a) and its 

Comment 7 are, with minor linguistic variation, identical to ABA 

Model Rule 4.2 and Comment 7. See 22 NYCRR § 1200.0, Rule 

4.2(a).

New York, however, has added further details in additional sub-

sections to its Rule 4.2 that detail when an attorney can ethical-

ly direct another person to speak with a represented person. 

See 22 NYCRR § 1200.0, Rule 4.2. NYRPC 4.2(b) specifies that 

you are allowed to direct your client to have ex parte commu-

nications with a represented person, provided that the repre-

sented person is legally competent and you give “reasonable 

advance notice” to the represented person’s attorney that the 

communication will be taking place. See 22 NYCRR § 1200.0, 

Rule 4.2(b). Under this rule, you could direct your client to com-

municate with executives currently employed by the defendant 

employer, so long as you gave opposing counsel reasonable ad-

vance notice, even if opposing counsel never consents to the 

communication.

NYRPC 4.2(c) addresses the situation of a client who is an at-

torney (which includes if you are acting pro se). In such a cir-

cumstance, the attorney-client may have ex parte communica-

tions with a represented person, provided that the represented 

person is legally competent and you as his or her attorney give 

“reasonable advance notice” to the represented person’s attor-

ney that the communication will be taking place. See 22 NYCRR 

§ 1200.0, Rule 4.2(c).

Texas Disciplinary Rule of Professional Conduct 
4.2

Texas Disciplinary Rule of Professional Conduct (TDRPC) 4.02 

is not patterned on ABA Model Rule 4.2, although its no contact 

rule is similar.

TDRPC 4.02(a) states that “a lawyer shall not communicate or 

cause or encourage another to communicate about the subject 

of the representation with a person, organization or entity of 

government the lawyer knows to be represented by anoth-

er lawyer regarding that subject, unless the lawyer has the 

consent of the other lawyer or is authorized by law to do so.” 

This rule is very similar to ABA Model Rule 4.2, although it also 

specifies that you may not “cause or encourage” someone else 

to engage in ex parte communications covered by the no con-

tact rule. Comment 1 to the state rule specifically prohibits you 

from causing or encouraging your client to engage in communi-

cations with a represented person.

TDRPC 4.02(b) extends the no contact rule to any “person or 

organization a lawyer knows to be employed or retained for the 

purpose of conferring with or advising another lawyer about 

the subject of the representation.” Thus, you cannot have ex 

parte communications with expert witnesses, investigators, or 

other agents of opposing counsel.

TDRPC 4.02(c) defines the term “organization or entity of gov-

ernment” used in TDRPC 4.02(a). This term includes:

•	 Those employees or agents of an organization that “pres-

ently” have a “managerial responsibility” relating to the 

subject matter of representation –and–

•	 Those “presently employed . . . whose act or omission in 

connection with the subject of representation may make 

the organization or entity of government vicariously lia-

ble for such act or omission” 
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The “managerial responsibility” category would largely overlap 

with two categories of employees covered by ABA Model Rule 

4.2:

•	 Those who regularly consult with a company’s attorneys 

–and– 

•	 Those who have authority to make binding decisions on 

behalf of the company

Comment 4 to the state rule specifically provides that you may 

have ex parte communications with former employees, as well 

as with “a person presently employed . . . whose conduct is not a 

matter at issue but who might have knowledge concerning the 

matter at issue.” It also states that, if current employees covered 

by the no contact rule have their own counsel on that matter, 

consent of personal counsel is all that is required to comply with 

your obligations under TDRPC 4.02.

Virginia Rule of Professional Conduct 4.2

Virginia Rule of Professional Conduct (VRPC) 4.2 is verbatim 

identical to ABA Model Rule 4.2. However, VRPC 4.2 Comment 

7 is written very differently from ABA Model Rule 4.2 Com-

ment 7, and thus includes far fewer current employees within 

its version of the no contact rule.

VRPC 4.2 Comment 7 extends the no contact rule to employees 

who come within the organization’s “control group” as defined 

by the Supreme Court case, Upjohn v. United States, 449 U.S. 

383 (1981), or “who may be regarded as the ‘alter ego’ of the 

organization.”

As VRPC 4.2 Comment 7 describes, the “control group” or “alter 

ego” test captures only those employees “who, because of their 

status or position, have the authority to bind the corporation.” 

Comment 7 further states that “[a]n officer or director of an 

organization is likely a member of that organization’s ‘control 

group.’” The “control group” test covers only high-ranking em-

ployees who can make decisions on behalf of the corporation. 

Thus, in Virginia, you can have ex parte communications with 

lower-level employees like mid-level managers who may have 

played a decisive role in discriminating against your client, as 

they are not high-ranking enough to fall within the no contact 

rule.

VRPC 4.2 Comment 7 specifically exempts former employees 

from the no contact rule, even where the former employee was 

formerly a member of the company’s “control group.” Although 

you cannot speak to the defendant-employer’s current execu-

tives without the consent of opposing counsel, you are free to 

interview them once they resign.

Best Practices for Attorneys 
Representing Employees

Attorneys representing employees should follow these guide-

lines for contacting current and former employees of the defen-

dant employer.

Contacting Current Employees

The no contact rule does not apply unless you know that the 

defendant employer is represented in the matter. Therefore, it 

is ethical to send an initial communication such as a document 

preservation letter or a demand letter directly to a current 

high-ranking employee of the defendant employer. Once a de-

fendant employer’s attorney surfaces, however, the no contact 

rule is triggered.

Once the defendant employer has legal representation, you 

should be careful not to contact any current employee that 

might be covered by the no contact rule. This includes execu-

tives, in-house counsel, high-ranking managers, and any low-

er-level employees who participated in the adverse actions 

against your client. You should also avoid contacting current 

employees who you know have broad NDAs with the defendant 

employer.

If you are going to contact current employees not covered by 

the no contact rule, it is a good practice to have your client 

first make contact with the current employees and ask if they 

would be willing to speak with you. While you are not ethical-

ly required to take this step, this practice can avoid witnesses 

feeling anxious or intimidated by having an attorney reach out 

to them without any forewarning. If the current employees tell 

your client they are willing, you should contact them promptly.

It is a good practice to identify yourself, your role as your client’s 

attorney, and the nature of your client’s dispute with the de-

fendant employer. You should then ask the current employees 

about their role in the company to ensure they are not covered 

by the no contact rule. Before asking any questions related to 

your client’s case, be sure to ask whether the current employ-

ees have personal representation and to advise them that they 

should not share any of the defendant-employer’s privileged 

information.

If the current employees confirm they do not have personal 

representation, you can then interview them about facts rele-

vant to your client’s case. Be sure not to ask any questions that 

might prompt the current employees to divulge privileged in-

formation or otherwise violate the legal rights of the defendant 

employer.
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If you would like to contact current employees covered by the 

no contact rule, you will likely have to wait until you are in litiga-

tion and can subpoena them for depositions. While you can al-

ways ask the defendant-employer’s attorney for permission to 

contact the current employees covered by the no contact rule, 

the defendant-employer’s attorney will almost certainly not 

consent to any such contact. For more information about taking 

such depositions, see Deposing Employer Witnesses: How to 

Prepare in Employment Discrimination Cases (Pro-Employee) 

and Rule 30(b)(6) Deposition Strategies for Employee-Plain-

tiffs in Employment Cases. For annotated forms, see Notice of 

Deposition (FRCP Rule 30(b)(6)) (Plaintiff to Defendant). For a 

related checklist, see Deposing Employer Witnesses Prepara-

tion Checklist.

Contacting Former Employees

Since the no contact rule does not apply to former employees 

of the defendant employer, you do not need to seek permission 

from the defendant-employer’s attorney before contacting 

them.

You should still work with your client, however, to identify for-

mer employees who are sympathetic to your client’s case. Sym-

pathetic former employees are more likely to be honest and 

give you useful information. Moreover, former employees who 

may be antagonistic to your client might decline to speak with 

you and inform the defendant employer about your contacts. 

Such an outcome is undesirable because the defendant em-

ployer may take action to discourage other more sympathetic 

current and former employees from speaking with you. It also 

prematurely alerts the defendant employer to the fact that 

your client may be bringing claims against it.

You should avoid contacting former employees who you know 

have broad NDAs with the defendant employer that restrict 

such communications.

If you are going to contact former employees, it is often ben-

eficial to have your client first make contact with the former 

employees and ask if they would be willing to speak with you. 

As explained above, some witnesses can feel anxious or intimi-

dated when an attorney reaches out to them without any fore-

warning. If the former employees tell your client they are willing 

to speak, you should contact them promptly.

When you first make contact with a former employee, it is a 

good practice to identify yourself and your role as an attorney 

representing your client who has an employment dispute with 

the defendant employer. You should then confirm that the for-

mer employee no longer works for the defendant employer.

Before asking any questions related to your client’s case, be 

sure to ask whether the former employees have personal rep-

resentation. You should also advise them that they should not 

share any of the defendant-employer’s privileged information. 

This is especially important for former high-ranking employees 

who may have regularly been in contact with the defendant-em-

ployer’s attorneys.

If the former employees confirm they do not have personal rep-

resentation, you can then interview them about facts relevant 

to your client’s case. Be sure not to ask any questions that might 

prompt the former employees to divulge privileged information 

or otherwise violate the legal rights of the defendant employer.

Best Practices for Defendant-
Employer’s Attorneys

Attorneys representing the defendant employer should follow 

these guidelines when an employee’s attorney contacts your cli-

ent’s current and former employees.

Preventing Contact with Current Employees

If you are a defendant-employer’s attorney, it is not unethical 

for you to instruct your client’s current employees not to speak 

with the plaintiff’s attorneys, unless you reasonably believe that 

such an instruction might be adverse to a current employee’s 

interest. See ABA Model Rule 3.4(f).

While this may seem attractive because it can help limit damag-

ing information from leaking out, think carefully before making 

such a blanket instruction. It may run afoul of some federal em-

ployment statutes, such as the National Labor Relations Act, 29 

U.S.C. §§ 151–169. It can also degrade the workplace culture 

by indicating to employees that the company seeks to bury mis-

conduct instead of address it. This can lead to employees being 

unwilling to report compliance and legal violations internally, 

which can increase the company’s potential legal exposure in 

the future.

If a plaintiff’s attorney makes an ex parte communication with 

one of your client’s current employees covered by the no con-

tact rule, you should immediately contact the plaintiff’s attor-

ney and tell him or her that you represent the defendant em-

ployer in the matter. You should then notify the attorney that 

you do not consent to any contact with your client’s employees 

who are covered by the no contact rule.

If the plaintiff’s attorney continues to make unethical ex parte 

communications with your client’s current employees, you can 

consider seeking injunctive relief from a court to prevent any 

further impermissible contacts. If the matter is in litigation, you 

can also seek sanctions from a court, if appropriate.

Preventing Contact with Former Employees

The no contact rule generally does not give you any right to 

object to a plaintiff’s attorney’s contact with your client’s for-

mer employees. You are, however, able to protect your client’s 
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Alexis Ronickher, Katz, Marshall & Banks, LLP

Alexis Ronickher is a partner with the whistleblower and employment law firm of Katz, Marshall & Banks, LLP, in Washington, D.C. She 
specializes in representing clients in sexual harassment and whistleblower cases, as well as other employment matters, including civil rights 
discrimination and retaliation and Title IX violations.  As part of her whistleblower practice, she represents clients pursuing qui tam claims under 
the False Claims Act and who have submitted whistleblower tips to the S.E.C. under the Dodd-Frank S.E.C. whistleblower program. In 2018, 
Law360 recognized Ms. Ronickher as a “Rising Star,” just one of five employment lawyers nationally to earn this designation, and in 2017 and 
2018 Super Lawyers recognized her as a “Rising Star” for Washington, D.C. 

Ms. Ronickher has litigated cases nationwide in federal and state courts, as well as in administrative hearings. She represented a hair stylist 
in a sexual harassment and retaliation trial that resulted in a jury verdict of $2.3 million in favor of her client. In 2018, she represented 
whistleblowers in a successful qui tam lawsuit against a naval husbandry company for fraudulently billing the government that resulted in a $20 
million settlement, and in 2014 she represented a whistleblower in a qui tam and retaliation lawsuit that resulted in a $10 million settlement. 
Ms. Ronickher has also represented numerous other employees and whistleblowers in cases that have successfully resolved confidentially prior 
to or during litigation.

Ms. Ronickher speaks frequently about whistleblower protections, sexual harassment, and employment law, has written extensively on 
employment law matters, and has appeared in numerous national and local media. In 2016, she was elected to serve on the steering committee 
for the D.C. Bar Association’s Labor and Employment Community, and has served as Co-Chair since 2017.

Ms. Ronickher received her law degree from Stanford Law School and her undergraduate degree from the University of California, Santa 
Barbara. 
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rights to attorney-client privilege and to confidentiality under 

any NDAs.

If a plaintiff’s attorney induces one of your client’s former em-

ployees to violate your client’s legal rights, you should imme-

diately contact the offending attorney. Tell the attorney that 

you represent the defendant employer in the matter, that the 

former employee is subject to an NDA, and that you will take 

all action necessary to protect your client’s rights. You can also 

consider seeking injunctive relief or sanctions from a court, if 

necessary and appropriate.

https://www.lexisnexis.com/en-us/products/lexis-practice-advisor.page

	Ethical_Rules_and_Ex_Parte_Contact
	Why_Contact_Current_and_Former_Employees
	ABA_Model_Rule_4.2_Application_and_Excep
	Additional_Ethical_Constraints_on_Commun
	Key_State_Ethics_Rule_Distinctions
	Best_Practices_for_Attorneys_Representin
	Best_Practices_for_Defendant-Employer's_
	_GoBack



