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Court decision could drive whistleblowers 
to the SEC and away from your door

Analysts all interpret the July 17th Fifth Circuit 
decision  in Khaled Asadi v. G.E. Energy in a similar 
fashion: It will discourage whistleblowers from reporting 
internally and instead drive them to the SEC.

There has been some uncertainty about whether 
Dodd-Frank’s anti-retaliation protections would extend 
to those who report internally (IA Watch , Nov. 14, 
2011). But the Fifth Circuit’s dismissal of Khaled Asadi’s 
retaliation claim for reporting alleged Foreign Corrupt 
Practices Act violations while working as a GE contractor 
in Iraq removes all doubt.

The justices ruled that “the plain language of the 
Dodd-Frank whistleblower-protection provision creates a 
private cause of action only for individuals who provide 
information relating to a violation of the securities laws to 
the SEC. Because Asadi failed to do so, his whistleblower-
protection claim fails.”

SEC orders RIA to separate CCO role as it 
announces two best execution cases

The argument that a CEO shouldn’t also be a 
firm’s CCO got a lot stronger as the SEC has mandated 
that a specific adviser must create a CCO position for 
at least five years during which time the person can’t 
“simultaneously hold any other office or employee 
position” at the firm. 

The unusual settlement clause comes as the agency 
announced last week two best execution enforcement 
settlements against dually-registered advisers. A. R. 
Schmeidler & Co. ($1B in AUM) in New York must pay 
nearly $1 million to settle its case and Goelzer Invest-
ment Management ($797M in AUM) in Indianapolis 
must pay nearly $500,000. Both firms have been in 
business for decades.

The CCO clause comes in the Goelzer settlement 
. Until it hired Jeff Bush as CCO last year, that job 
fell to CEO Gregory Goelzer, who was fined $35,000. 
Bush declined to comment but a spokesman for the 
RIA said the firm has “implemented internal controls 
and enhanced our supervisory framework, which now is 
overseen by a full-time, independent Chief Compliance 
Officer.”

Schmeidler’s CCO Joyce Lapreta was hired earlier 
this year and was out last week. A spokesman said the 
firm “has taken steps to address the issues” raised by 
the case. According to the SEC , Schmeidler would 
split a $0.06 commission on most trades with a clearing 

Dealing with client life changes can defy 
written policies and procedures

A dissolving marriage can be war for the couple, 
especially over money, and their adviser can easily be hit 
with the shrapnel. One adviser found itself squeezed over 
a joint trust account reserved for the care of an injured 
child. Suddenly the adviser hears the wife intends to 
sue the firm because it didn’t prevent her husband from 
withdrawing money to pay for trysts with his mistress. 

The adviser was saved by a clause in its advisory con-
tract that states either party on the joint trust account 
can move money without the other’s knowledge, says 
Karen Huey of Professional Compliance Assistance in 
Woodstock, Ga. [See an example of such a clause on page 
5].

Marriage, separation, divorce, children, dementia and 
death. Advisers go along for all of the changes life offers 
their clients. 

“The marriage side is pretty easy,” says a CCO at a 
Washington state RIA. The firm would cut a new advis-
ory agreement because these contain different terms from REGISTER TODAY!  www.iawatch.com  •  888-234-7281
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“Until something changes, individuals need to go 
directly to the government if they want any kind of 
protection” against retaliation, assesses Asadi’s Houston-
based attorney Ronald Edward Dupree of the Dupree 
Law Firm. This means RIA CCOs are “not going to 
have an opportunity to remedy issues” because they won’t 
be made aware of them, he adds. “I think that has huge 
implications,” says Dupree.

They will skip internal reporting
“Now whistleblowers would be sure not to report 

internally and go straight to the SEC,” agrees Rebecca 
Katz, a partner with Motley Rice in New York. She 
represents whistleblowers. Each of them suffered retal-
iation after reporting internally.

Firms spend time, money and effort to encourage 
staff to report potential violations to compliance staff, 
recognizes David J. Marshall, a partner with Katz 
Marshall in Washington, D.C., who also represents 
whistleblowers. These efforts will be damaged. 

“Unfortunately, the [Dodd-Frank] statute was not 
as well drafted as it could have been,” adds Marshall. 
The appellate judges noted Congress used the term 

“whistleblower” rather than “individual” or  “employee.” 
GE pointed out the bill that initially passed listed 
“employee, contractor, or agent” but the final legislation 
contains only “whistleblower.”

One can’t qualify for that title unless the person has 
reported to the SEC, the judges state. The decision also 
pokes at the SEC for broadening the definition proscribed 
by Congress to cover those who report internally but 
not to the agency – at least not initially. This was done 
because the industry wanted incentives for staff to report 
internally.

Even the appellate justices recognize some District 
Court judges have ruled in contravention to their view, 
but this case marks the first appeals court finding on the 
topic. This likely means the issue is “going to be ripe for 
the Supreme Court” in the future, predicts Katz.

The SEC had no comment on the Asadi decision but 
is monitoring this and other similar cases, a spokesman 
said.

Katz forecasts that another element of Asadi’s 
case faces future litigation: whether the Dodd-Frank 
protections extend beyond the country’s borders. The 
District Court threw out Asadi’s claim because “the 
whistleblower-protection provision does not apply 
extraterritorially.”

That could be big for advisers with offices around the 
globe, although Marshall notes many countries have even 
tougher laws against whistleblower retaliation than the 
U.S.

The action item for advisers is to consider creating an 
internal awards program, says Katz. Put the program in 
writing, include it in your employee manual and publicize 
it, she adds. 

http://www.iawatch.com/conferences/Fall2013/home.html
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First ever Form PF report heads to 
Congress, spotlights use of advisers’ data

Now that all required advisers have filed their initial 
Form PF with the SEC, the agency has satisfied another 
Dodd-Frank requirement by sharing with Congress its 
inaugural annual report  on how the Commission 
plans to use all of that sensitive data on advisers and their 
private funds (IA Watch , April 26, 2013).

Much aggregate data packs the report but no firm-
specific numbers, of course. For instance, of the 2,305 
advisers that have filed Form PFs, 72% of them are 
smaller firms with over $150 million in AUM. The total 
number of funds overseen by all of the filers tops 18,000. 
More than one-third of these are hedge funds with the 
next biggest chunk (5,928) being private equity funds. 
All told, the private funds RAUM for all of these funds 
exceeds $7.2 trillion. The Cayman Islands hosts the 
biggest batch of hedge funds (45%), followed by the U.S. 
(41%). 

It was clear from the beginning that OCIE would 
use the data. The report illustrates how. The treasure 
trove of numbers will be used for “pre-examination due 
diligence and in risk identification,” the report reads. 
OCIE seeks “to develop periodic reports that analyze 
data across a wide spectrum of filers to help identify 
trends and possible emerging risks in the private fund 
industry. This effort could enhance the development of 
examination priorities, resource allocation and training-
related initiatives. OCIE also is working to develop a 
series of analytics and metrics that will allow staff to 
identify possible red flags at firms, which could trigger 
examinations,” it continues.

The Commission will also use Form PF data to 
“develop analytics” to “monitor the risk-taking activities 
of investment advisers to hedge funds and other private 
funds” and to “provide internal periodic reports regarding 
the private fund industry generally and with respect to 
particular market segments.” 

Court suggests PE fund adviser could be 
liable for pension funds in failed firm

Appellate judges have returned a case to District 
Court that could carry broad ramifications for the way 
private equity fund advisers do business. Much remains 
to be decided but the First Circuit’s July 24 decision  
leaves open the possibility that Sun Capital Advisors 
($9.9B in AUM) in Boca Raton, Fla., could be on the 
hook for $4.5 million in pension fund monies lost when a 
metals manufacturer went bankrupt.

Neither side or their attorneys are talking about 
the case. The justices’ opinion in Sun Capital Partners 
v. New England Teamsters concludes that one of the 
adviser’s private equity funds “through layers of fund-
related entities, was not merely a ‘passive’ investor, but 
sufficiently operated, managed, and was advantaged by its 
relationship with its portfolio company” Scott Brass.

“Numerous individuals with affiliations to various 
Sun Capital entities, including [Sun Capital Advisors’ 
co-CEO Rodger] Krouse and [co-CEO Marc] Leder, 
exerted substantial operational and managerial control 
over” the venture, the decision reads.

The adviser bought the struggling firm in 2007 for 
$7.8 million, most of that borrowed money, apparently 
against the pension fund. Declining copper prices in 
2008 took down the firm. The adviser argues it lost its 
entire investment. The teamsters claim it took the pension 
fund with it, harming 208 employees.

If the pension fund ultimately is rendered insolvent, 
taxpayers will have to pick up the tab, paying out a 
top annual pension to employees who gave 30 years of 
service of about $12,870. The government has joined the 
Teamsters’ argument. 

Decade-long alleged insider trading case 
against CCO tests SEC’s legal theories

Jilaine Bauer’s the last defendant standing in an 
insider trading case that stretches back more than a 
decade. The former general counsel and CCO at Heart-
land Advisors ($5.2B in AUM) in Milwaukee won an 
appellate ruling last month that reverses her conviction for 
alleged insider trading but sends the case back to a lower 
court in a twist that could test the ability of the SEC to 
wage such allegations in mutual fund cases.

Other individuals charged in the case have long 
since settled. Bauer battles on, pressing her innocence in 
redeeming shares in a troubled fund when there were no 
restrictions on the trades. 

“This case is unusual – it is one of few instances in 
which the SEC has brought insider trading claims in 
connection with a mutual fund redemption,” states the 
July 22 decision  from the 7th Circuit Appeals Court. 
It ordered a lower court to weigh the case again, applying 
the SEC’s “misappropriation theory” of insider trading. 
If the District Court finds that theory doesn’t fit, it must 
acquit Bauer, the decision instructs.

The message of the case is “that 50 years after the 
SEC began bringing insider trading cases, we still do 
not have clear guidance from the courts as to whether a 

(Decade-Long Case, continued on page 4)
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Decade-Long Case (Continued from page 3)

mutual fund redemption could expose a person to insider 
trading liability,” Bauer’s attorney, Stephen Crimmins, a 
partner with K&L Gates in Washington, D.C., tells IA 
Watch.

He notes that the SEC pushed the classic theory of 
insider trading (use of material, non-public information 
to trade) until Bauer’s appeal when it abruptly dropped it 
in favor of the misappropriation theory (an insider gains 
information and misuses it for personal gain).

This debate won’t have much impact on “run of the 
mill” insider trading cases, concedes Thomas Gorman, 
an attorney with Dorsey and Whitney in Washington, 
D.C., but it could affect the agency’s ability to bring 
alleged cases in the mutual funds context. It also demon-
strates again how the SEC has been “pushing the edges of 
insider trading” away from its legal roots. The SEC didn’t 
comment on the case. 

For Better or Worse (Continued from page 1)

a joint account, she says. 

“We have them sign a new investment advisory agree-
ment because now we have two clients instead of one,” 
says Julie Waitman, CCO at Verus Financial Partners 
($346M in AUM) in Richmond, Va. Because custodians 
require marriage certificates, the firm takes care of 
this responsibility for the new couple. The firm’s CRM 
recognizes the pair as a team going forward. It also can 
easily separate them should the marriage fail.

The CRM system also can create a household unit 
for partnerships that aren’t officially sanctioned by marr-

iage. “We treat them with all of the respect that that 
arrangement requires,” says Waitman.

Requiring multiple signatures
RJL Wealth Management ($332M in AUM) 

in San Diego requires that both spouses sign off on 
any withdrawal from a joint account. A nasty divorce 
involving two clients persuaded the firm to adopt a 
written redemption form requiring signatures from both 
trustees before money can be moved, says CCO Theresa 
Ochs. Of course, the adviser would follow the dictates 
of any court order related to the handling of a divorcing 
couple’s funds.

Several firms report they don’t maintain solid policies 
and procedures for divorces because each case varies 
dramatically. “It’s not so cut and dried that you could 
write a policy for each situation,” says the Washington 
state CCO.

As with so much of the business, the answer comes 
down to communication. “We bring them in,” says 
Frank Anastasi, CCO at Neville Rodie & Shaw 
($1.2B in AUM) in New York. P&Ps don’t guide the 
path. Whatever the life change, “we just try to include 
everybody that we need to,” he says. The firm may play 
“the middleman and get them to agree on things.” 

Finding out about a life change can be a challenge. 
Your advisory agreement should require clients to alert 
you of significant life changes, says Lori Neidel of 
Adviser Compliance Services in Columbia, Mo. But 
this doesn’t mean they will. “It’s still incumbent upon the 
adviser to have enough communication” with the client to 
know of significant changes in their life, she adds. 

Make it a goal to reach out to each client at least 
twice a year, even if you simply dash off a short e-mail 
asking them what’s new, counsels Chris Gruven, senior 
compliance consultant, Core Compliance & Legal 
Services in San Diego.

Checklists and documents
“We just created a systemized way to follow up” 

with clients who are separating or divorcing, says the 
Washington state CCO. A checklist documents when the 
firm invites couples to meet and discuss how to proceed 
with their financial plan. Sometimes they come in, some-
times they don’t, says the CCO. 

The firm reminds couples that they have a fiduciary 
duty to each party. Keep communication lines open but 
“you have to be careful,” says the CCO. You don’t want 
to be seen to be taking sides. The tenor changes once a 
separation agreement has been legally filed; the court 

FATCA compliance dates 
pushed back six months

It does appear unlikely that investment advisers 
would be considered to be U.S. withholding agents or 
a foreign financial institution (FFI) under the Foreign 
Account Tax Compliance Act (IA Watch , Dec. 24, 
2012), but in case an affiliate would be, you should 
know that the IRS has announced  a six-month delay 
in FATCA’s compliance dates.

The agency cited “practical problems” raised by 
the industry and decided the delay would “allow for a 
more orderly implementation of FATCA.” The agency 
also expects its website to go live this month for FFIs 
to begin registering. The deadline for registering is now 
next April. The law has different compliance dates, 
depending upon the provision. Many compliance dates 
already were set for 2014. Now they, too, get pushed 
back by six months. 

(For Better or Worse, continued on page 5)
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assumes control.

Advisers also may have to accommodate dealing 
with assets from multiple marriages. Ochs says this often 
involves a trust that reserves certain assets for the client’s 
children rather a second or subsequent spouse. On an 
annual basis, the firm seeks to talk with clients about 
reviewing their beneficiaries, she says.

Death and disability
Your advisory contract should cover death and 

disability, says Gruven. A broker-dealer will freeze an 
account upon learning of a client’s death. An adviser 
can’t. You should have written instructions from each 
client on who will be their executor, administrator or 
guardian, recommends Gruven. 

Neidel has seen many cases where questions arise 
after a death about who is now the client of a trust. Your 
notes or CRM should indicate who you are to contact 
should the client pass. Maintain documentation for this. 
Here’s sample language  provided by a peer.

As the population ages, advisers encounter more 
clients lapsing into old age and suffering its inherent 
maladies. “We’re seeing a lot more of the dementia cases 
showing up,” says Steven Thomas, director of compliance 
with Lexington Compliance in Sioux Falls, S.D. He 
recommends that when an account is opened you insist 
that the client provide contact information for a trusted 
person you could reach out to if the client’s faculties 
weaken.

If Verus Financial Partners senses signs of dementia, 
it asks the client “who would you like to see us call?” says 
Waitman. “It’s a really touchy subject.” Clients are asked 
to complete a form naming someone to contact. If they 
aren’t open to this, then the adviser brings in the client to 
encourage the person “to pick a child who’s responsible,” 
she says.

Here’s an example of a clause in an advisory agree-
ment notifying joint clients that only one of them need 

For Better or Worse (Continued from page 4)
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approve fund transfers: 

In providing all services under this agreement, Adviser 
will rely on the financial and other information 
provided by Client without any duty or obligation 
to investigate the accuracy or completeness of the 
information. Where this agreement is signed by more 
than one person representing ‘Client,’ this includes 
information and instructions provided by only one such 
person, and Adviser shall have no duty or obligation to 
verify any such information or instructions with any 
other signatory to this agreement.  

SEC changes broker-dealer reporting and 
targets firms’ financial responsibilities

The SEC last week released two final rules aimed 
at keeping tabs on the financial soundness of broker-
dealers and better protecting customers. One of them , 
among other things, would require BDs to grant written 
permission to the SEC or FINRA to review the work 
papers of independent public accountants who conducted 
audits of the BD. The other rule  would allow broker-
dealers to be “customers” under SIPC, thereby requiring 
carrying firms to maintain a new segregated reserve 
account for account holders that are broker-dealers.

Among changes to broker-dealer reporting 
requirements:

BDs must grant written permission to the SEC •	
and FINRA to discuss with a firm’s auditors the findings 
in the auditors’ reports about the firm;

BD’s must file a new quarterly report (Form •	
Custody) with the Commission that indicates whether 
and how the firm maintains custody of customers’ cash 
and securities. This will help examiners who conduct 
custody exams;

Firms that have customer assets must file a •	
compliance report to verify they’re complying with capital 
requirements and periodically sending account statements 
to customers. A related report prepared by an independent 
public accountant registered with the Public Company 
Accounting Oversight Board must also be filed. This 
related report would require information such as a 
statement of financial condition, a statement of income 
and a statement of cash flows.

Introducing firms would have to file an •	
“exemption” report that states the firm is exempt from 
requirements placed on carrying firms. Introducing 
firms also must submit a related reported prepared by an 
independent public account.

Among some of changes to financial responsibility 
rules: (Two New Rules, continued on page 6)
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http://www.sec.gov/rules/final/2013/34-70072.pdf
http://www.sec.gov/rules/final/2013/34-70073.pdf
http://www.iawatch.com/conferences/C1384/home.html


Group Publisher: Hugh Kennedy
                  301-287-2213 | hkennedy@ucg.com 

Publisher:  Carl Ayers  
301-287-2435 | cayers@iawatch.com

Associate Editor: Vincent Taylor

IA Week strives to provide you with accurate, fair and balanced 
information. If for any reason you believe we are not meeting 
this standard, please let us know.

Our Address:   IA Watch  
Two Washingtonian Center 
9737 Washingtonian Blvd., Suite 200 
Gaithersburg, MD 20878-7364

Subscriptions:
For questions about newsletter delivery, address change or 
online access, call our Customer Service department at (888) 

234-7281. This symbol  means a link to the web.

Join us in Philadelphia on Monday, September 23, 2013 at 
our IA Compliance Fall Conference. Register at http://www.
iawatch.com/conferences/Fall2013/home.html.

Site Licenses for your firm:
If you are a subscriber, members of your firm qualify for 
a multi-user site license at a significant discount. Call our 
Site License Department at (888) 234-7281 and get access 
tomorrow at 7 a.m. Ask for Robert Baker (301-287-2314; 
rbaker@iawatch.com). 

IA Week is a general circulation weekly focused on regulatory 
and compliance issues in the investment adviser community. 
Nothing within should be interpreted as offering investment 
advice or legal counsel. Find us at www.iawatch.com.

Copyright 2013 UCG/IA Week

6 www.iawatch.com

IA Week is published 48 times a year by UCG. The yearly subscription rate is $2,195. COPYRIGHT NOTICE 2013. No portion of this publication 
may be reproduced or distributed without the written permission of the publisher. IA Week shares 10% of the net proceeds of settlements 
or jury awards with individuals who provide essential evidence of illegal photocopying or electronic distribution. To report violations contact: 
Roger Klein, Esq., Howrey LLP, 1299 Pennsylvania Ave. NW, Washington, DC 20004-2402. Confidential line: 202-383-6846. For photocopying 
and electronic redistribution permission, please call Robert Baker at 301-287-2314 or rbaker@iawatch.com.

August 5, 2013

REGISTER TODAY!  www.iawatch.com  •  888-234-7281

Get all the benefits of a seminar without leaving your office!

Live Webinar  •  August 21, 2013 •  2:00 – 3:30 p.m.

Advertising by  
Private Fund Advisers:   
How to Comply with the  
SEC’s New General 
Solicitation Rules and Form D 

firm until it renegotiated the deal in 2007. However, the 
agency faults the firm for failing to “conduct sufficient 
analysis” into whether best execution resulted from some 
trades and for not implementing necessary policies and 
procedures.

Form ADV disclosures
Goelzer gets blamed for “disclosure and compliance 

failures,” such as not having compliance P&Ps to “ensure 
that it sought best execution.” In its Form ADV brochure, 
the RIA listed factors it takes into account to seek best 
execution but didn’t really follow those procedures. It also 
falsely told readers that they “stood to benefit from lower 
commission costs” because of aggregated trades through 
its affiliated broker, which the SEC says wasn’t true.

CEO Goelzer paid a third-party consultant to come 
up with compliance P&Ps but he didn’t follow them, 
the agency continues. The defective best execution P&Ps 
called for reviewing a report compiled by its clearing 
firm, disclosing in its Form ADV brochure that potential 
conflicts exist in working with its affiliated broker and 
stating it would use block trades to help ensure best exe-
cution. 

“Investment advisers must carefully analyze whether 
their clients are obtaining the most beneficial terms 
reasonably available for their orders, particularly if those 
orders are executed through affiliated broker-dealers,” 
said SEC Enforcement Division Co-Director Andrew 
Ceresney. “We will hold accountable those advisers who 
fail to do so.”

Both firms must hire an independent compliance 
consultant for a two-year period. Schmeidler must create 
an $800,000 pool to pay current and past clients who 
suffered higher execution costs, plus pay a penalty of 
$175,000. 

Goelzer must alert clients to the issue, funnel more 

than $300,000 into a fund to reimburse harmed clients, 
handle the tax responsibilities of this disgorgement with-
out charging the fund and pay a penalty of $100,000.  

Best Ex Enforcement (Continued from page 1)

Read more from this story at www.iawatch.com . 

Two New Rules (Continued from page 5)

The expanded SIPC definition of customer • 
to include broker-dealers;

A requirement that a firm change its net • 
worth under the net capital rule. 
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