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OVERVIEW AND RECENT DEVELOPMENTS UNDER THE EQUAL PAY ACT 
 

Overview of the Equal Pay Act (“EPA”) 

The Equal Pay Act (“EPA”) is a federal law enacted by Congress in 1963 as an amendment 
to the Fair Labor Standards to correct the conditions which create gender based pay inequities.  
The EPA provides: 

“No employer having employees subject to any provisions of this section 
shall discriminate, within any establishment in which such employees are 
employees, between employees on the basis of sex by paying wages to 
employees in such establishment at a rate less than the rate at which he 
pays wages to employees of the opposite sex in such establishment for 
equal work on jobs the performance of which requires equal skill, effort, 
and responsibility, and which are performed under similar working 
conditions, except where such payment is made pursuant to (i) a 
seniority system; (ii) a merit system; (iii) a system which measures 
earnings by quantity or quality of production; or (iv) a differential based 
on any other factor other than sex: provided, that an employer who is 
paying a wage rate differential in violation of this subsection shall not, in 
order to comply with the provisions of this subsection, reduce the wage 
rate of any employee.” 29 U.S.C. § 206(d)(1) (2000).   

 
I. Coverage Under the EPA 

 
The EPA covers employees on the same basis as the Fair Labor Standards Act (“FLSA”).  

The EPA protects employees engaged in, or employed by an “enterprise” engaged in, commerce 
or in the production of goods for commerce.  29 U.S.C. § 206(a) & (d) (2000).  The statute 
defines “enterprise” as any “related activity performed . . . by any person or persons for a 
common business purpose.”  29 U.S.C. § 203 (r).  
 

Under the EPA, an employer is defined as “any person acting directly or 
indirectly in the interests of an employer in relation to an employee.”  29 U.S.C. § 203(d).  Under 
the FLSA, “employ” includes “to suffer or permit to work.”  29 U.S.C. § 203 (g).  This definition 
has resulted in the creation of the “economic reality test” for determining employee status under 
the FLSA. See Goldberg v. Whitaker House Coop., Inc., 366 U.S. 28, 33 (1961).  The economic 
reality test seeks to determine whether “the individual is economically dependent on the business 
to which he renders service…or is, as a matter of economic fact, in business for himself.”  Dole 
v. Snell, 875 F.2d 802, 804 (10th Cir. 1989).  Under the economic realities test, individuals who 
are substantially involved in decisions affecting the terms of the plaintiff’s employment may be 
held individually liable for EPA violations. See e.g., Fayson v. Kaleida Health, Inc., 2002 U.S. 
Dist. LEXIS 18591, at *16 (W.D.N.Y. Sept. 18, 2002) (EPA permits individual liability where 
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“the individual has operational control of the defendant corporation, an ownership interest, 
controls significant functions of the business or determines salaries and makes hiring decisions”); 
Sandom v. Traveler’s Mortgage Servs., Inc., 752 F. Supp. 1240, 1251 (D.N.J. 1990) (maintaining 
that a corporate officer with power to make wage, bonus and commission decisions may be an 
EPA “employer”). 
 

II. Differences between the Equal Pay Act and Title VII 
 

Title VII of the Civil Rights Act of 1964 provides in relevant part: “It shall be unlawful 
employment practice for an employer to discriminate “against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, because such individual’s race, 
color, religious, sex, or national origin.” 42 U.S.C. § 2000e-2 (a) (2000).  The EPA only 
prohibits wage discrimination based on sex while Title VII bars all discrimination in 
employment based on sex and other protected categories, including hiring, firing, promotion, and 
other terms and conditions of employment.     
 

Individuals experiencing sex-based pay discrimination may file under Title VII or the 
EPA, provided, however, that with respect to the EPA claim the employees must be performing 
substantially equal work.  See Section III, below.  There are several advantages to filing a lawsuit 
under the EPA, as opposed to Title VII.  First, a plaintiff may bring a lawsuit under the EPA 
without first filing a complaint with the U.S. Equal Employment Opportunity Commission 
(“EEOC”).  Under Title VII, an employee must exhaust administrative procedures and remedies 
before filing a complaint in court.  Also, the EPA’s statute of limitations is longer than the statute 
of limitations applied to Title VII.  An EPA wage discrimination claim can be brought within 
two years of the last act of discrimination.  This deadline is extended to three years if the 
employer’s EPA violation is willful.  Additionally, there is no small employer exemption under 
the EPA.  Also, under the EPA, a plaintiff can be awarded liquidated damages – double back pay 
– unless the employer can show that wage discrimination was in good faith. However, under the 
EPA, a plaintiff cannot be awarded compensatory or punitive damages. 
 

III.  Prima Facie Case Under EPA  
 

A prima facie case of an EPA violation is shown if an employer "pays different wages to 
employees of opposite sexes "for equal work on jobs ... [requiring] equal skill, effort, and 
responsibility, and which are performed under similar working conditions.' " Corning Glass 
Works v. Brennan, 417 U.S. 188, 195 (1974) (quoting 29 U.S.C. § 206(d)(1)); Warren v. Solo 
Cup Co., 516 F.3d 627, 629 (7th Cir. 2008).  The EPA creates a type of strict liability and no 
intent to discriminate need be shown.  Maxwell v. City of Tucson, 803 F.2d 444, 446 (9th Cir. 
1986); Hicks v. Concorde Career Coll., 695 F. Supp. 2d 779, 786 (W.D. Tenn. 2010).  While the 
EPA does not define the term “wages,” courts are generally guided by the EEOC’s definition of 
wages to include “all payments made to [or on behalf of] an employee as remuneration for 
employment” and includes “all forms of compensation irrespective of the time of payment.” 29 
C.F.R. § 162.10 (2005).  Because of this broad definition of “wages,” an employee cannot 
establish a violation merely because her base salary is less than that of comparable males if her 
total compensation compares favorably.  See e.g. Marting v. Crawford & Co., 203 F. Supp. 2d 
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958 (N.D. Ill. 2002) (granting summary judgment for the employer; although her base salary was 
lower, plaintiff’s compensation, including bonuses, was not less than her male counterpart’s).  
However, if other compensation is comparable but there is a differential in fringe benefits 
between an employee and a comparator of the opposite sex, that employee may have basis for a 
claim under the EPA.  See EEOC v. J.C. Penney Co., 843 F.2d 249, 252 (6th Cir. 1988) 
(limitation on group health coverage that adversely affects female employees constitutes a prima 
facie violation of the EPA); EEOC v. First Nat’l Bank, 740 F. Supp. 1338, 1349 (N.D. Ill. 1990) 
(the EPA applies to differential pension benefits); Electrical Workers Local 494 v. City of 
Milwaukee, 51 FEP 984, 989 (E.D. Wis. 1989) (female employees were unlawfully denied 
membership in a pension plan in which male employees participated).   
 

Recent Cases of Note 
 
Ingram v. Brink’s Inc., 414 F.3d 222 (1st Cir. 2005):  The granting summary judgment for the 
employer, the court held that an employee cannot assert a viable claim under the EPA for 
compensation for a position she never held.  In this case, a female employee of Brink’s 
Lawrence, Mass. Branch office turned down an offer for promotion to the position of assistant 
branch manager and resigned from her employment with the company to take a higher-paying 
job elsewhere.  Subsequently, Brink’s placed a male employee in the position of Assistant branch 
manager but paid him $5,000 more in salary than the company had offered the plaintiff.  In 
granting summary judgment, the district court emphasized that an EPA claim will survive only 
with a showing that a member of the opposite sex was compensated at a higher rate for 
substantially similar work that an employee actually holds.  The fact that the plaintiff was offered 
the position of Assistant branch manager was not enough.  She rejected the company’s offer of 
promotion and, therefore, never filled that role.  Also, based on her former position with Brink’s 
as operations manager, she could did not have evidence to make prima facie case under the EPA 
because those duties were significantly different than those of an Assistant Manager.  Based on 
these considerations, the court affirmed the district court’s grant of summary judgment. 
 
Lavin-Mceleney v. Marist Coll., 239 F.3d 476 (2d Cir. 2001): The court affirmed a judgment 
awarding plaintiff back pay and liquidated damages on her EPA claim. The plaintiff was the only 
assistant professor in the defendant’s criminal justice department and one of only three in her 
division. The employer contended that the plaintiff failed to identify a higher-paid male professor 
in her department and that she impermissibly compared herself to a male employee statistical 
composite rather than an actual male employee.  The court held that the plaintiff validly 
identified a specific male comparator in a job outside her department and that the jury had 
reasonably found the jobs to be “substantially equal” based upon expert evidence.  Furthermore, 
the court held that statistical evidence of a gender-based salary disparity among comparable 
professors properly contributed to plaintiff’s case in conjunction with her identification of a 
specific male comparator.  By extrapolating from a pool of the entire faculty at Marist, the court 
ensured that plaintiff could not create an impression of an Equal Pay Act violation, by 
comparison to a single male, where no widespread gender discrimination existed.   
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Stanziale v. Jargowski, 200 F.3d 101 (3rd Cir. 2000): The court reversed summary judgment for 
the employer on a male plaintiff’s EPA claim against Monmouth County Board of Health.  In 
reaching this result, the court stated that EPA claims are analyzed under a two-step burden-
shifting paradigm, specifically differentiating its analysis from that applied in Title VII or ADEA 
claims under the McDonnell Douglas burden-shifting framework. The court stated that after a 
plaintiff establishes a prima facie case by demonstrating that employees of the opposite sex were 
paid differently for equal work, the burden of persuasion shifts to the employer to demonstrate 
the applicability of one of the Act’s four affirmative defenses.  The EPA requires the employer to 
articulate what actually motivated the wage disparity, not merely to articulate a reason that could 
explain the disparity. While the court observed that the employer had proffered explanations 
which could explain the disparity, it held that the record was missing evidence that demonstrated 
that the disparity was in fact made based upon “any factor other than sex.”  
 
Becker v. Gannett Satellite Info. Network, Inc., 2001 WL 538921 (4th Cir. March 1, 2001): The 
court affirmed summary judgment for the employer on a female news editor’s claim that she was 
paid less than her fellow male editors.  The court distinguished between a plaintiff’s burden 
under the EPA to show the employer paid more to an employee of the opposite sex “for equal 
work on jobs the performance of which requires equal skill, effort, and responsibility, and which 
are performed under similar working conditions…” and a plaintiff’s more “relaxed” burden 
under Title VII under which she need only show that “the job she occupied was similar to higher 
paying jobs occupied by males.”  The court held that the plaintiff had failed to demonstrate that 
any male had an editorial job comparable to her own, because their coverage and writing 
responsibilities were substantially different.  
 
Wheatley v. Wicomico County, 390 F.3d 328 (4th Cir. 2004): Female plaintiffs alleged that while 
their job responsibilities were “substantially equal” to that of their male counterparts (those 
holding director or deputy director positions), they were paid significantly less.  In affirming 
judgment as a matter of law for the employer, the court noted that the plaintiffs had compared 
themselves to a wide array of deputy directors and directors presiding over varying departments 
with different budgets and educational requirements.  Comparisons cannot be hypothetical or 
“aim[ed] at all department supervisors collectively, and . . . meet the EPA standard of 
‘substantial equality [in] skill, effort [and] responsibility.’” An appropriate EPA comparison 
must be made “factor by factor.” 
 
Vehar v. Cole Nat’l Group, Inc., 2007 WL 3129713 (6th Cir. Oct. 26, 2007): Reversing summary 
judgment for the employer on the plaintiff’s EPA claim, the court held that although differences 
in experience and skills may justify a pay differential in some instances, the differences in this 
case were not significant enough to support summary judgment.  The plaintiff, a computer 
programmer, had a higher level of education than both male comparators performing 
substantially equal work and roughly equal experience to one of the male comparators. 
Moreover, the evidence suggested that the greater experience of the other male comparator did 
not translate into increased productivity or performance, whereas the plaintiff received excellent 
evaluations.  There was also evidence that the supervisor of the plaintiff and of the two male 
comparators had made derogatory comments about women, referring to the plaintiff as a “data 
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bitch” and joking that “all women are witches.”  These comments created a triable issue as to 
whether the plaintiff’s salary was based to some degree on sex. 
 
Boumehdi v. Plastag Holdings, Inc., 489 F.3d 781 (7th Cir. 2007): Reversing summary judgment 
for the employer, the court held that there was a genuine issue of material fact as to whether the 
pay disparity between the plaintiff and a similarly situated male employee was justified under the 
EPA.  Although the employer alleged that the pay difference was due to seniority, experience, 
and perceived job performance, the plaintiff established that the validity of her performance 
appraisal was in dispute because its author was her alleged harasser.  She further provided 
evidence that her prior supervisor perceived her performance to be as high as that of the male 
comparator and other evidence that her performance and prior experience were greater than or 
equal to her male comparator.  The court also noted that the one-year difference in seniority 
between the plaintiff and the male comparator was not sufficient to explain the $2.00/hour 
disparity since the record suggested that a typical annual raise was no more than $1.00/hour. 
 
Cullen v. Indiana Univ. Bd. of Trs., 338 F.3d 693 (7th Cir. 2003): The plaintiff, Director of the 
University’s Respiratory Therapy Program, claimed that the defendant violated the EPA by 
paying her $27,000 less than what it paid a male who was Director of Physical Therapy.  The 
Seventh Circuit affirmed summary judgment for the defendant, holding that the male employee’s 
job required greater skill, effort, and responsibility because the physical therapy program was on 
probation and the man was hired to “save” the program by, among other things, creating a 
graduate program.  Creating a new graduate program and new Master’s and Doctoral courses in a 
program that was on probation required greater skill and effort than the plaintiff’s job of securing 
grants for her program.  The Director of Physical Therapy also had greater responsibility because 
his program had more staff and students and generated six times the revenue of the Respiratory 
Therapy Program.  The male director had more educational degrees, and physical therapy 
directors typically earned more than respiratory therapy directors.  The defendant showed that 
the differential was based on factors other than sex.  
 
Holland v. Sam’s Club, 487 F.3d 641 (8th Cir. 2007): The court upheld summary judgment for 
the employer on the female plaintiff’s EPA claim where the only evidence of a pay disparity was 
a document that used vague and unexplained titles to describe the employees’ positions and that 
did not explain job duties, responsibilities, educational/skill levels, or working conditions. 
 
Brown v. Fred’s Inc., 494 F.3d 736 (8th Cir. 2007): Affirming denial of judgment as a matter of 

law to the employer, the court held that there was sufficient evidence for a reasonable juror to  
conclude that differences in pay between the plaintiff, a retail manager, and the male retail 
managers were based on gender, rather than experience or responsibility. The court noted that 
there was evidence that the plaintiff had similar or greater retail management experience than 
some male comparators, and that while some male managers initially obtained higher salaries 
while working at higher-volume stores, a reasonable juror could conclude that differences 
between stores with respect to conditions or job demands were insubstantial or minor and did not 
justify such pay disparities. The court also upheld the award of liquidated damages even though 
they were improperly awarded under a “willfulness” standard rather than based on a 
determination of whether the employer acted in good faith and with “reasonable grounds for 
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believing” that its conduct was lawful.  The court concluded that because willfulness requires 
knowledge or recklessness, it followed that the district court also concluded that the employer 
acted without reasonable grounds for believing that its conduct was lawful, and therefore, the 
liquidated damages decision was not clearly erroneous. 
 
Simmons v. New Public Sch. Dist. No. Eight, 251 F.3d 1210 (8th Cir. 2001): the court reversed 
summary judgment for the employer on the EPA claim.  The plaintiff, an administrator in the 
school district, sought to compare her salary to that of a male coworker and to those of males 
hired to replace her a year after she left.  The plaintiff also complained of Title VII violations, 
and although her charge of discrimination alleged an EPA violation, her Complaint did not.  The 
court merged its consideration of her Title VII and EPA claims, stating that the standards are the 
same whether the plaintiff proceeds under Title VII or the EPA, when she alleges “unequal pay 
for equal work on the basis of sex.”  The court rejected the plaintiff’s comparison with her 
contemporary because although the male’s administrator’s pay increased at a higher percentage 
than hers for each school year, the gap between their salaries actually increased in plaintiff’s 
favor to the extent that she was paid more than the male administrator.  Even though the plaintiff 
did not allege that she was paid less than her successors in her charge, the court held her claim 
grew out of the facts in her charge because had the EEOC investigated her claim, it would have 
considered the pay of her successors.  The court stated that in EPA cases, a plaintiff can 
meet her prima facie burden by comparing her salary to that of predecessors or successors, even 
those successors who are not immediate.  Applying the McDonnell- Douglas standard, the court 
determined plaintiff had stated a prima facie case under Title VII and the EPA that she was paid 
less than her successors and remanded the case to the district court for further proceedings.  
 
Toth v. Gates Rubber Co., 216 F.3d 1088 (10th Cir. 2000): The court affirmed summary 
judgment for the employer on plaintiff’s EPA claim based upon the complete lack of any record 
citations in her appellate brief to establish any element of her prima facie case, her rate of pay, or 
the rate of pay received by the two males allegedly paid more than her.  The court rejected the 
plaintiff’s contention that she had been denied the discovery necessary for her response because 
she failed to submit an affidavit specifically demonstrating how the requested discovery would 
provide evidence relevant to the motion for summary judgment.  
 

a. “Substantially Equal Work” 
 

The leading case on the EPA’s standard of proof for establishing unequal pay in violation 
of the statute is Shultz v. Wheaton Glass Co., 421 F.2d 259 (3d. Cir. 1970).  In this case, the 
Third Circuit held that even though “female selector-packers” did not perform certain tasks that 
“male selector-packers” performed, the work in general was “substantially identical,” and thus 
the two jobs could be compared under the EPA.  Id. at 266-67.  The court maintained that 
Congressional intent required that the jobs be substantially equal not identical.  Id. at 265.  
Subsequently in Laffey v. Northwest Airlines, 567, F.2d 429 (D.C. Cir 1976), the court 
expounded on the concept of “substantially equal”: 
 

“One of the more frequent controversies aroused by the Equal Pay Act 
has involved litigants’ attempts to demonstrate that jobs with different 
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titles and descriptions are in reality equal in their calls upon the 
jobholders. . . .” [It] is now well settled that the jobs need not be identical 
in every respect before the Equal Pay Act is applicable”; the phrase 
“equal work” does not mean that the jobs must be identical, but merely 
that they must be “substantially equal.”  A wage differential is justified 
only if it compensates for an appreciable variation in skill, effort or 
responsibility between otherwise comparable job work activities.” 

 
 Courts uniformly hold that it is the content of the job, not the job description that is 
controlling.  Also, courts frequently focus on overall job content with respect to their analyses of 
whether jobs involve “equal skill, effort and responsibility.”  See, e.g., Simpson v. Merchants & 
Planters Bank, 441 F.3d 572, 578 (8th Cir. 2006) (jobs that are compared need not be identical 
but must involve equal work performed on jobs that require equal skill, effort and responsibility); 
Conti Universal Enters., Inc., 50 Fed. Appx. 690, 696 (6th Cir. 2002) (noting that to determine 
substantial equality “an overall comparison of the work, not its individual segments” is 
necessary); Hunt v. Nebraska Pub. Power Dist., 282 F.3d 1021, 1030 (8th Cir. 2002) (“Whether 
two jobs are substantially equal ‘requires a practical judgment on the basis of all the facts and 
circumstances of a particular case’ including factors such as level of experience, training, 
education, ability, effort and responsibility.”); Lavin-McEleney v. Marist Coll., 239 F.3d 476, 
480-81 (2d Cir. 2001) (holding that female assistant professor of criminal justice established 
prima facie case by comparing herself to other professors throughout Social and Biological 
Sciences Division of college because plaintiff accurately demonstrated the equality of skill, 
effort, and responsibility of professors in different departments).     
 

A plaintiff does not have to prove that the job held by her male comparator is identical; 
she need only demonstrate that the skill, effort and responsibility required in the performance of 
the jobs are “substantially equal.” Corning Glass Works, 417 U.S. at 204; see also Arrington v. 
Cobb County, 139 F.3d 865, 876 (11th Cir. 1998)(“although formal job titles or descriptions may 
be considered, the controlling factor in the court’s assessment of whether two jobs are 
substantially equal must be actual job content”).  A plaintiff need only show discrimination in 
pay with regard to one employee of the opposite sex.  EEOC v. White and Son Enterprises, 881 
F.2d 1006 (11th Cir. 1989).   
 

In analyzing EPA cases, jobs rather than the individual employees holding those jobs are 
compared, and only the skills and qualifications actually needed to perform the jobs are 
considered.  Allender v. Univ. of Portland, 689 F. Supp. 2d 1279, 1285 (D. Or. 2010) (denying 
university’s motion for summary judgment on female associate professor’s EPA claim where, 
despite her previous performance issues, she was able to demonstrate that she performed 
substantially similarly work to that of her male comparators).  The EPA applies when a plaintiff 
alleges an inequality between her pay and that of her predecessors and/or successors.  Arrington, 
139 F.3d at 876; Buntin v. Breathitt County Bd. of Educ., 134 F.3d 796, 799 (6th Cir. 1998); 
Brinkley-Obu v. Hughes Training, Inc., 36 F.3d 336, 349 & n.30 (4th Cir. 1994).   
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Recent Cases 
 
Gu v. Boston Police Department, 312 F.3d 6 (1st Cir. 2002): The court reviewed 
a district court’s grant of summary judgment for the defendant on the EPA claims of two female 
plaintiffs. The court held that the male comparator’s job was not sufficiently similar because it 
differed in “at least one significant way” due to the male’s responsibility to testify as an expert 
witness.  The court also found that another male comparator’s department-wide management 
duties were not sufficiently similar to those of the females’ more limited team wide management 
duties.  Finally, the court held that one of the female employees was not comparable to a male 
employee holding the same job title of senior crime analyst because the male employee had the 
additional duties of developing the department’s intranet GIS, managing databases, and training 
other employees in database management.  
 
Rodriguez, et al. v. Smithkline Beecham, 224 F.3d 1 (1st Cir. 2000): the court affirmed summary 
judgment for the employer on the EPA claims of a female analytical chemist who complained of 
disparity in wages in comparison to two different positions held by male employees.  With 
respect to the first position, the court held the plaintiff failed to show that her position was 
substantially similar because, although there was an overlap in duties, several important 
functions were omitted from the role of the comparison position.  With respect to the second 
position, the court found the positions to be substantially dissimilar.  Although the job titles were 
the same, the comparator had additional managerial and supervisory duties as well as additional 
fiscal responsibility.  
 
Jamilik v. Yale Univ., 2009 WL 3228775 (2d. Cir. Oct. 8, 2009):  The court vacated summary 
judgment on female plaintiff’s EPA claim because of her evidence that her job duties and 
responsibilities were substantially similar to those of a male comparator who was paid a higher 
salary.  The court emphasized that questions regarding the equivalence of two positions pursuant 
to an EPA claim are best left for a jury to decide.  The plaintiff focused on the fact that the male 
comparator had the same grade, rank and title at the time that he was promoted in 1989, when the 
pay differential began.  While the court determined that the plaintiff failed to show that sex 
discrimination played a role in the university’s decision to pay her less than her male coworker, 
for a prima facie case under Title VII, there was still a genuine issue of material fact with respect 
to their job duties and rank under her EPA claim.   
 
Conti v. Universal Enterprises, Inc., 50 Fed.Appx. 690 (6th Cir. 2002): The court held that it is 
insufficient to avoid summary judgment on an EPA claim to rely on the plaintiff’s conclusory 
allegations regarding the similarities of the comparators’ jobs because the plaintiff must come 
forward with evidence of the specific job duties she and the comparators performed.  The court 
also held that one comparator’s job was dissimilar because his job involved the use of a “highly 
sophisticated computer program that gives you complete digital tracking of all the functions of 
the managerial operation.” 
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Mowery v. Rite Aid Corp., 40 Fed.Appx. 926 (6th Cir. 2002): The court held that the district 
court improperly granted summary judgment in a case in which the plaintiff compared her 
pharmacist job to those of other pharmacists working for the same employer in other locations. 
The employer admitted that the primary duties of filling prescriptions and servicing customers 
were the same in each store.  The employer argued that the primary differences in the jobs 
related to the intensity of the workload and the type of clientele at different stores. The Sixth 
Circuit reversed summary judgment for the employer because the employer failed to explain how 
these potential differences impacted its wage determinations.  The plaintiff was able to show that 
the highest paid male pharmacists were not located at the “urban” stores and that the essential 
duties of all pharmacists were the same. 
 
Wolf v. Northwest Indiana Symphony Society, 250 F.3d 1136 (7th Cir. 2001): The court affirmed 
summary judgment for the employer on the claim of a male symphony member that the 
Symphony paid him less than it paid similarly-situated female employees in violation of the 
EPA.  Wolf’s claim was based upon his contention that the Symphony provided health insurance 
benefits to female employee’s family members, but the record established that the only 
employees who received such benefits were the finance director and marketing director.  Wolf 
conceded that these employees had different duties than his own as a Production Stage Manager. 
The court affirmed summary judgment based upon the absence of evidence in the record that the 
jobs required similar skill, effort or responsibility.  
 
Strickert v. Wicker World Enterprises, Inc., 2000 WL 118195 (7th Cir. Aug. 7, 2000): The court 
affirmed summary judgment in favor of the employer on a male employee’s EPA claim. The 
plaintiff was a night-shift packing supervisor who alleged that he was not paid as much as the 
female general warehouse supervisor.  The employer asserted that the position of general 
warehouse supervisor had more responsibility and that the incumbent warehouse employee had 
more seniority. The court concluded that the plaintiff’s claim failed for lack of evidence to 
support his contentions that the two positions required similar skills or that he directly supervised 
more employees.  
 
Benjamin v. Katten Muchin & Zavis, 10 Fed.Appx. 346 (7th Cir. 2001): The court affirmed 
summary judgment for the employer on a male paralegal’s EPA claim.  The court held that 
Benjamin failed to refute the employer’s evidence that the female comparator employee held 
responsibilities in the department in addition to those assigned to Benjamin.  It also rejected his 
argument that he was more qualified based upon his previous experience as a paralegal, on the 
basis that the determination of whether two employees perform equal work is a function of 
whether their jobs involve a “common core of tasks” or whether a “significant portion of their 
jobs is identical” rather than on the individual qualifications of the employees.  
 
Howard v. Lear Corp. EEDS & Interiors, 234 F.3d 1002 (7th Cir. 2000): The court affirmed 
summary judgment for the employer on the EPA claim of a female human resources coordinator 
who compared her position to that of the company’s human resource managers.  The employer’s 
other HR managers were employed at various plants which varied in size.  Plaintiff’s plant was 
one of the smaller facilities employing only salaried workers, which was assigned to a manager 
along with another small facility which was located nearby.  The court held that even if the 
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plaintiff showed that she performed the same “common core of tasks” as other managers at other 
plants, the evidence demonstrated that her male counterparts were responsible for additional 
tasks which made their jobs “substantially different,” and required increased skill, effort and 
responsibilities.  The plants to which the male managers were assigned employed substantially 
larger numbers of employees, some of which were subject to collective bargaining agreements 
and paid hourly.  The court held that the HR managers at these facilities shouldered substantially 
greater responsibilities and “headaches.”  
 
Lane v. Kohl’s Food Stores, Inc., 217 F.3d 919 (7th Cir. 2000): The court upheld a jury verdict 
for the employer on the EPA claims of a class of female grocery clerks who worked in the 
employer’s bakery and deli departments.  The court affirmed the trial judge’s decision which 
permitted evidence of the median jobs among the defendant’s state-wide stores and excluding 
“outliers” involving the largest and smallest stores.  The court determined with respect to the 
EPA jury instructions that the phrases “substantially the same” and “substantially equal” were 
“substantially identical” for the purposes of instructing the jury as to the standard for comparing 
various jobs.  The court also approved the judge’s instruction to the jury that the decision should 
“not be based upon job titles or performance requirements” but upon “actual job duties and 
performance requirements.”  
 
Broadus v. O.K. Industries, Inc., 226 F.3d 937 (8th Cir. 2000): The court affirmed a judgment 
entered in favor of the employee’s EPA claim after a jury trial.  Broadus was the only Operations 
Coordinator employed at O.K. Industries, and had no immediate predecessor or 
contemporaneous comparator who engaged in substantially equal work. The court stated that the 
fact finder appropriately considered the overall jobs, rather than just individual segments of the 
jobs, when considering whether the employees to whom she compared herself performed 
substantially the same work.  The court held that under the circumstances of this case, that 
Broadus appropriately compared her position to that of non-immediate successors to demonstrate 
EPA violations. 
 
Hunt v. Nebraska Pub. Power Dist., 282 F.3d 1021 (8th Cir. 2002): The female plaintiff worked 
as an office clerk but assumed the duties of the district supervisor when he retired.  The plaintiff 
was promised a raise and a promotion for this, but never received either.  She complained about 
not receiving additional pay for her increased responsibilities and later was terminated.  She filed 
suit challenging her rate of pay and termination under Title VII and the EPA.  The jury found for 
the plaintiff, but the district court vacated the jury’s verdict.  The appellate court reversed.  It was 
undisputed that the plaintiff made substantially less than the district supervisor who retired, and 
that they worked under similar working conditions. The only issue, therefore, was whether the 
jury reasonably concluded that the plaintiff performed substantially equal work.  The court held 
that, drawing all reasonable inferences in the plaintiff’s favor, the jury’s finding was reasonable.  
Trial evidence showed that management held the plaintiff accountable for results in the 
supervisory position, that she participated in the evaluation of employees, that she trained 
employees, and that she “basically ran the office.”  The court held it was not unreasonable for the 
jury to conclude that any differences between the plaintiff’s work and that of the predecessor 
were minor. 
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Simpsons v. Merchants & Planters Bank, 441 F.3d 572 (8th Cir. 2006): Affirming the lower 
court’s judgment in favor of a female bank employee, the court reiterated that jobs need not be 
identical to be considered equal under the EPA. A male comparator’s college degree was not 
relevant to the skills needed to perform the jobs in question because the skills necessary were 
acquired on the job.  Holding that a reasonable jury could conclude that the jobs required the 
same effort and responsibility, the court noted that the employees were required to apply the 
same base of banking knowledge, work after hours, represent the bank at public functions, and 
perform auditing functions. 
 
Lee v. Arizona Bd. of Regents, 25 Fed. Appx. 530 (9th Cir. 2001), the Ninth Circuit affirmed an 
order dismissing the plaintiff’s EPA claim on summary judgment.  The court held that Lee did 
not establish a prima facie case under the EPA because she provided no facts supporting the 
conclusion that a common core of tasks existed between her duties as a committee chair and the 
duties of the more highly-compensated position of department coordinator.  She also failed to 
show why the additional tasks assigned to one of the positions, of supervising, evaluation and 
hiring, were insufficient to render the positions substantially different.  
 
Ferroni v. Teamsters, Chauffeurs & Warehousemen, Local No. 222, 297 F.3d 1146 
(10th Cir. 2002): The court affirmed summary judgment for the employer-union on the EPA 
claim of a female former employee, who performed the duties of an organizer and business 
agent.  The female plaintiffs tried to compare her job duties to those performed by male business 
agents.  The court noted that there were significant differences between the positions of 
organizer and business agent.  The court held that Ferroni failed to produce evidence to show 
that her combined duties as organizer and business agent were substantially equal to the 
duties performed by the male business agents.  
 
Pfahl v. Synthes, 2001 WL 759927 (10th Cir. July 6, 2001): The court affirmed summary 
judgment for the employer on plaintiff’s EPA claims.  The plaintiff was a senior machine 
operator who made a higher salary than any of the four males holding the same position in her 
department.  However, she contended that she was paid less than another machine operator hired 
at the same time in another department.  The court affirmed judgment for the employer because 
the plaintiff was hired by a different person in a different department with different machines 
than those used by her comparator, and the male comparator with whom she sought to compare 
herself also had extensive previous experience. 
 
Deflon v. Danka Corp., Inc., 2001 WL 13260 (10th Cir. January 5, 2001): The court affirmed 
summary judgment on the female sales representative’s claim.  The plaintiff alleged that male 
sales representatives received a promise of guaranteed commission for their first 120 days 
whereas no such guarantee was made to female employees.  The plaintiff further alleged that 
male employees did not incur “drawbacks” (reductions in the amount of commission for failure 
to meet quota.)  The court held that plaintiff had only established “theoretically” that commission 
payments were preferable to promises not to draw back, rather than a practice of paying females 
less than males.  It also held that the plaintiff failed to produce sufficient evidence that the jobs 
of the male sales representatives required “equal, skill, effort, and performance.”  
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Hankinson v. Thomas County Sch. Sys., 2007 WL 4226389 (11th Cir. Dec. 3, 2007): Reversing 
summary judgment for the employer on the plaintiff’s EPA claim, the court held that a 
reasonable jury could conclude that the positions held by a female softball coach and a male 
baseball coach at a high school were substantially similar. Although the plaintiff conceded that 
the baseball team played more and longer games and had more players, she produced evidence 
that the baseball coach had more qualified assistants than she did, offsetting these differences. 
There were also genuine issues of fact as to whether field maintenance and generation of revenue 
were primary duties of the baseball coach, which were material to the determination of whether 
the two coaching positions were substantially similar. 
 

IV. Affirmative Defenses 
 

Once a plaintiff has presented a prima facie case, the employer must prove by a 
preponderance of the evidence that the differential is justified by one of four affirmative defenses 
set forth in the EPA in order to avoid liability. Corning Glass Works, 417 U.S. at 196-97.  Those 
defenses are: "(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings 
by quantity or quality of production; or (iv) a differential based on any other factor other than 
sex." 29 U.S.C. § 206(d)(1).  The employer bears the burden of proof for these affirmative 
defenses. Corning Glass Works, 417 U.S. at 196- 97; Balmer v. HCA, Inc., 423 F.3d 606, 612 
(6th Cir. 2005).  The burden is a "heavy one," because the "defendants must show that the factor 
of sex provided no basis for the wage differential," Mulhall v. Advance Security, Inc., 19 F.3d 
586 (11th Cir. 1994).  
 

a. Seniority System 
 
 Under the EPA, a pay differential based on the date of hire is justified as an attribute of 
seniority, as long as the differential is applied in a non-discriminatory manner.  Compare 
O’Driscoll v. Hercules, Inc., 1990 WL 255519 (D. Utah Oct. 25, 1990) (granting summary 
judgment for defendant where defendant demonstrated that the salary differential was based 
upon “an extensive [seniority] scheme developed to set compensation evenly and fairly” and 
plaintiff offred no evidence that it was discriminatory) with Hodgson v. Washington Hosp., 1971 
WL 128 (W.D. Pa. April 22 1971) (seniority-merit system did not justify wage differential 
between male and female x-ray technicians performing equal work where it was not applied 
uniformly between sexes).  There does not need to be a formal seniority system in place to 
employ the defense.  See e.g. EEOC v. Whitin Mach. Works, 699 F.2d 688, 689 (4th Cir. 1983) 
(allowing the seniority system defense although no formal system existed); EEOC v. Cleveland 
State University, 1982 WL 320 (N.D. Ohio May 10, 1982) (the de facto seniority system was 
applied in a “fair and sex-neutral manner”).  However, in order to invoke this defense, the 
employer must regularly consider seniority when setting wages.  EEOC v. Shelby County Gov’t, 
707 F. Supp. 969, 984 (W.D. Tenn. 1988).  If an employer relied on a system of basing salaries 
on employees’ length of service it must be able to identify standards for measuring seniority 
which are systematically applied and observed.  
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b. Merit System 
 
 If an employer can demonstrate that salary differentials are based on employee merit, an 
employer can establish a bona fide merit program defense.  See 29 U.S.C § 26(d)(1) (2000); 
Cleveland State Univ., 1982 WL 320, at *13-14 (a merit system based on competency in 
teaching and research justified salary differentials between male and female professors).  
However, in order to be a bona fide merit system, the system must be administered 
systematically and uniformly.  Brennan v. Victoria Bank & Trust Co., 493 F.2d 896, 901 (5th 
Cir. 1974).  Merit systems that rely heavily on subjective impressions are not necessarily 
unlawful but may receive closer scrutiny than those where the merit is based on objective criteria 
that are systematically applied.  See Sobol v. Kidder Peabody & Co., 49 F. Supp. 2d 208, 220 
(S.D.N.Y. 1999) (“A firm’s practice of paying high revenue generators more than individuals 
who produce less does not violate the EPA.); but see Kovacevich v. Kent State Univ., 224 F.3d 
806, 827 (6th Cir. 2000) (rejecting employer’s merit system defense where evidence showed 
that, rather than being based on neutral system of merit based on anonymous peer evaluations, it 
was “driven largely by opaque decision making process at the administrative level, did not 
necessarily reflect peers’ assessment of applicants’ performances and rewarded men 
disproportionately to women”); Jenson v. PCC Structurals, Inc. 2002 WL 31972398, at *12 (D. 
Or. Jul. 20, 2002) (rejecting merit system defense because employer’s evaluation system lacked 
objective criteria or standards to score employees’ performance as used in granting or denying 
level increases). 
 

Recent Cases 
 
Ryduchowski v. Port Authority of New York and New Jersey, 203 F.3d 135 (2d Cir. 
2000):  The court reversed an order granting judgment as a matter of law to the employer after a 
jury found that the plaintiff had impermissibly received a lower pay increase than a male 
comparator received.  In response to a special interrogatory, the jury found that the Authority 
failed to establish its affirmative defense of a valid merit system.  The court stated that a merit 
system must be an organized and structured procedure whereby employees are evaluated 
systematically according to predetermined criteria; employees must be aware of the merit 
system, and the merit system must not be gender based.  The Authority’s merit system allegedly 
required consideration of attendance records and positions within salary grade for determination 
of pay increases.  The district court was wrong to grant a directed verdict because the jury could 
reasonably have concluded from the absence of evidence that such information had actually been 
considered that the Authority failed to properly correlate merit increases to employee 
evaluations.  Evidence of gender prejudice by the plaintiff’s supervisors supported the jury’s 
determination that the Authority’s evaluation procedures were not systematically applied to all 
employees.  Finally, the court rejected the employer’s contention that the plaintiff’s claim should 
be denied based upon her failure to complain about her evaluation contemporaneously because 
the EPA contains no requirement that a plaintiff contemporaneously complain to her supervisors 
about her unequal pay.  
 
Beck-Wilson v. Principi, 441 F.3d 353 (6th Cir. 2006): Seventeen female nurse practitioners 
(NPs) sued the Veterans Administration (VA) under the EPA and Title VII, alleging that they 
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were paid less than predominantly male physician assistants (PAs) for performing substantially 
similar work.  The district court held that the plaintiffs established a prima facie case, but granted 
the VA’s motion for summary judgment after finding that the VA established that a 
congressionally mandated pay scale (a factor other than sex) was responsible for the pay 
disparity. The Sixth Circuit reversed, rejecting merit pay system as sufficient to explain the pay 
differential between the PAs and NPs where the merit system had substantial flexibility and 
administrators were permitted to establish special pay rates where they could demonstrate such 
rates were warranted.  The court determined that the record contained evidence that the VA had 
the authority to place the NPs on an increased special pay scale similar to the one on which the 
PAs were previously placed. 
 

c. Quantity or Quality of Production 
 
 Under the incentive system defense, an employer must show the existence of a bona fide 
incentive system based on either the quantity or quality of the work produced.  See 29 U.S.C. § 
206(d)(1) (2000).  For example, in Bence v. Detroit Health Corp., 712 F.2d 1024, 1029 (6th Cir. 
1983), the sixth circuit held that the “quantity” test refers to equal dollar per unit compensation 
rates.  As such, there is no discrimination if two employees receive the same rate of pay for the 
same level of productivity, but one receives more compensation because that employee produces 
more.  Id.   
 

d. Any Factor Other Than Sex 
 
 The fourth affirmative defense under the EPA is a catch-all for differentials “based on 
any other factor other than sex.”  See 29 U.S.C. § 206(d)(1) (2000).  There has been a great deal 
of litigation driven by this section of the EPA alone, particularly surrounding the question of 
whether “any factor other than sex” literally means “any” factor or whether it is confined to 
factors traditionally used in job evaluation systems.  Several Circuit courts, including the Second, 
Fourth, Sixth, Ninth and Eleventh Circuits have suggested that this defense applies only to 
considerations adopted to serve legitimate business purposes.  See, e.g. Aldrich v. Randolph 
Cent. Sch. Dist., 963 F.2d 520, 525 (2d Cir. 1992) (a job classification system qualifies as a 
“factor other than sex” only when it is rooted in legitimate business-related considerations); 
EEOC v. J.C. Penney Co., 843 F.2d 249, 253 (6th Cir. 1988) (a head of household requirement 
for spousal medical insurance coverage is a legitimate business standard); Kouba v. Allstate Ins. 
Co., 691 F.2d 873, 878 (9th Cir. 1982) (reversing judgment that held that prior salary may never 
be a valid factor other than sex under the Act and for commissioned sales agents employer may 
reasonably use salary history in light of its legitimate business interests); Price v. Lockheed 
Space Operations Co., 856 F.2d 1503, 1506 (11th Cir. 1988) (employer’s strategy to minimize 
salary expenses by paying any employee hired the same salary paid to that employee by the 
previous employer was remanded for a jury determination of whether any additional and 
legitimate business reasons existed).  However, the Seventh Circuit maintains that it applies to 
any factor whatsoever.  See Wernsing v. Department of Human Servs., 427 F.3d 466 (7th Cir. 
2005) (uniform policy that sets lateral hire salary at their current salary plus a raise does not 
violate EPA because it is a “factor other than sex” and employer need not furnish an “acceptable 
business reason” for this policy); Fallon v. Illinois, 882 F.2d 1206, 1211 (7th Cir. 1989) 
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(maintaining that Seventh Circuit does not require that the factor other than sex be related to the 
requirements of the particular position in question, or that it be a business related reason).    
 

Recent Cases 
 
Kahn v. Dean & Fulkerson, P.C., 2000 WL 1769582 (6th Cir. Nov. 13, 2000): the court affirmed 
an order denying partial summary judgment to the plaintiff and granting summary judgment to 
the employer on the plaintiff’s EPA claim.  The plaintiff was an attorney who alleged that 
different wages were paid to her and a male hired one and one-half years later for substantially 
equal work.  The court concluded that no disputed issues of fact existed as to the fact that the pay 
differential and bonus distribution were based upon factors other than sex because the plaintiff 
negotiated a contract that provided compensation under which the firm carried the risk for having 
to pay expenses, whereas the male comparator accepted a contract under which he shared in the 
risk of covering expenses.  
 
Wollenburg v. Comtech Mfg. Co., 201 F.3d 973 (7th Cir. 2000): The court affirmed summary 
judgment for the employer on the EPA claim of a former employee.  Plaintiff was a production 
supervisor who alleged she had been paid at a lower rate than the employer’s three other 
production supervisors. The plaintiff did not dispute that the related experience of the female and 
one of the males merited a higher salary, but contended that the remaining male’s 26 years of 
experience as a former meat manager did not warrant his higher pay, especially in light of the 
fact that she had four years experience as a former manager of a Merry Maid subfranchise and 
extensive non-supervisory manufacturing experience.  The court held that it did not have to 
determine which employee’s previous supervisory experience was more relevant because the 
employer’s undisputed judgment to pay a higher-wage for a greater length of supervisory 
experience is a nondiscriminatory reason for wage disparity. 
 
Warren v. Solo Cup Co., 516 F.3d 627 (7th Cir. 2008): Affirming summary judgment for the 
employer on wage discrimination claims under Title VII and the EPA, the court determined that 
the company showed that the difference in wages between a female and male tool crib attendant 
was justified by the male’s greater skill in using computers.  Noting that a pay differential was 
lawful under the EPA if it was based on any other factor other then sex, the court found that the 
company did not have to show a good reason for the compensation decision, but “merely a 
gender-neutral one,” and concluded that even though computer experience was not required for  
the position, the company was entitled to consider it and pay the college-educated male more 
than a female who admitted her computer skills were mediocre.  
 
Markel v. Board of Regents of the Univ. of Wisconsin, 276 F.3d 906 (7th Cir. 2002): The Seventh 
Circuit held that a university was entitled to summary judgment on its factor other than sex 
defense because the university provided evidence that the male account manager’s pay was set 
higher than that of the female account manager because of the number of years he had been 
employed with the university and because he had formerly been a program director.  The court 
explained that the factor other than sex defense need not be related to the particular position at 
issue and need not be business-related.  
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Fyfe v. City of Fort Wayne, 241 F.3d 597 (7th Cir. 2001): The court affirmed summary judgment 
for the employer on an employee’s EPA claim, which alleged that the City had paid a female 
gardener call-in pay (or overtime) for pesticide spraying, a duty the plaintiff, a male gardener, 
was required to perform during regular working hours.  The plaintiff’s claim was based upon the 
employer’s practice of permitting the female gardener to work overtime, while not permitting 
him to do so.  The court held that, regardless of whether the denial of the opportunity to work 
overtime satisfies the element of an EPA claim that requires evidence that “different wages were 
paid to employees of the opposite sex,” there was a legitimate business-related reason based 
upon a factor other than sex for allowing the plaintiff to spray during regular hours (he worked in 
a greenhouse which required regular spraying) and not permitting the female gardener to do so 
(she worked in a botanical garden open to the public which only rarely required spraying.)  
 
Lawrence v. CNF Transp., Inc., 340 F.3d 486 (8th Cir. 2003): The plaintiff was promoted from 
outside salesperson to trade show specialist.  Although she retained responsibility for servicing 
85 outside sales accounts, she was not allowed to continue to have uninterrupted use of a 
company car.  When the plaintiff left the company, she was making $756 per week.  The 
company replaced Plaintiff with a man at a salary of $900 per week plus regular use of a 
company car.  He was responsible for maintaining 100 outside sales accounts, and the company 
hired an inside salesperson to assist him.  The plaintiff brought an EPA claim and prevailed 
before a jury.  The court upheld the plaintiff’s jury verdict holding that it was not unreasonable 
for the jury to find that the plaintiff and the male employee occupied positions of substantially 
equal skill, effort, and responsibility.  The court also affirmed the lower court’s ruling in the 
plaintiff’s favor on the issue of the factor other than sex defense, stating that “[u]nder the EPA, a 
defendant cannot escape liability merely by articulating a legitimate non-discriminatory reason 
for the employment action.  Rather, the defendant must prove that the pay differential was based 
on a factor other than sex.” 
 
Lewis v. Oklahoma ex rel. Bd. of Regents for Tulsa Comty. Coll., 2002 WL 1316810 (10th Cir. 
June 18, 2002): the court held that the employer was entitled to summary judgment on its factor 
other than sex defense when it showed that the male comparator was promoted several years 
prior to the female plaintiff, and the company had a policy of not increasing the salary of an 
employee when they are initially promoted if the employee was paid at a salary above the 
starting salary for the position to which the employee was promoted. 
 
Steger v. General Elec. Co., 318 F.3d 1066 (11th Cir. 2003): A female plaintiff, who worked in 
the collections department, alleged an EPA violation because her salary was less than that of 
certain males who performed equal work under similar working conditions. The jury heard 
testimony that the pay disparity was caused by the company’s salary retention policy, by which 
employees who transferred from one department to another could keep their prior salary if it  
benefited them.  According to the employer, this policy improved employee retention and 
morale, and saved training costs.  The jury found for the company, and the decision was 
affirmed.  The testimony established that the company’s salary retention policy had been 
uniformly applied for decades and no one was aware of any deviations from the practice.   
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1. Market Conditions 
 
Whether “market rates” and “market conditions” can constitute “any factor other than 

sex” continues to be a heavily litigated issue.  While recognizing that the market can play a role 
in determining the lawful wage for certain employees, many courts have made clear that undue 
reliance on salary history or market conditions to explain wage disparity may serve to perpetuate 
differentials that are ultimately linked to sex.  For example, in Mickelson v. New York Life Ins. 
Co., 460 F.3d 1304 (10th Cir. 2006), the court reversed the district court’s grant of summary 
judgment for the defendant on the plaintiff’s EPA claim.  The court held that a genuine issue of 
material fact existed as to whether a male coworker performing the same job was paid more due 
to his prior work experience and salary history.  Although the employer put forth the male 
comparator’s experience in the “broker-dealer market” and its attempts to penetrate this market 
as an explanation for the disparity, the court noted that the employer admitted that the market for 
those products crashed well before the comparator was hired and that there was no evidence in 
the record that the comparator ever used his experience in the broker-dealer market while 
employed by New York Life.  There were also disputed facts as to whether the employer’s 
proffered “market factors” and “salary history” warranted the disparity in pay. Although the 
defendant’s evidence established that these could be the reasons for the disparity, the court stated 
that it could not conclude, as a matter of law, that they did in fact explain the wage disparity.    
 
 

Recent Cases 
 
Brune and Ashing v. BASF Corp., 2000 WL 1597908 (6th Cir. Oct. 17, 2000): The court 
reversed summary judgment for the employer on an employee’s wage discrimination claim under 
the EPA. The employee was a chemist who alleged she was paid a lower wage than another 
chemist.  The employer’s affirmative defense was that it paid the male a higher salary because it 
had hired him away from a competitor and because he received higher performance evaluations.  
The district court had erroneously required the employee to rebut the employer’s justifications, 
stating that those justifications were affirmative defenses on which the defendant bore the burden 
of proof.  The district court should have required the employer to demonstrate that there was no 
genuine issue as to whether the difference in pay was due to a factor other than sex.  The court 
held that the employer failed to meet its burden of proving the affirmative defense because it did 
not present evidence regarding the male’s former salary or the market conditions requiring his 
hire at a salary higher than that paid to the female.  
 
Siler-Khodr v. University of Texas Health Science Ctr. of San Antonio, 261 F.3d 542 (5th Cir. 
2002): The court held that statistical proof that an employer had a practice or policy toward 
employees of the claimant’s gender allows the court to infer that the actions taken against the 
plaintiff were merely pretext and that the action was really taken on the basis of the plaintiff’s 
gender in conformance with the general practice of discrimination.  The court also found that the 
plaintiff had overcome the University’s defense that the wage disparity at issue was based on the 
employee’s ability to obtain grants because the plaintiff showed that a dean had admitted that 
there was “no institutionally specified factors for determining annual compensation” and the 
university had no policies showing that obtaining grants was a factor in setting the wages of 
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professors.  The court also rejected the employer’s defense that it was required to pay the male 
comparator a higher starting salary in order to keep the comparator’s wife working for the 
university because the comparator testified that his primary reason for accepting the position was 
to transfer from private industry to a university research position.  Finally, the court rejected the 
University’s defense that it was required to set the comparator’s rate at an amount higher that the 
female professor because of market forces.  The court held that the University’s market force 
argument is “not tenable and simply perpetuates the discrimination that Congress wanted to 
alleviate…”  
 

V. Damages 
 

A successful EPA plaintiff will be entitled to lost wages and may be entitled to additional 
liquidated damages in the amount of the lost wages.  See 29 U.S.C. § 216 (b) & (c) (2000).  
Section 11 of the Portal-to-Portal Act of 1947 authorizes a court to deny liquidates damages, in 
whole or in part, if the employer proves that it acted in “good faith” and had “reasonably grounds 
for believing” that its actions did not violate the FLSA.  29 U.S.C. § 260 (2000); see e.g., Joiner 
v. City of Macon, 814 F.2d 1537, 1538-39 (11th Cir. 1987) (maintaining same rule); EEOC v. 
Shelby County Gov’t, 707 F. Supp. 969, 987 W.D. Tenn. 1988) (awarding liquidated damages 
and finding that employer’s subjective assertion that it believed it was not violating the law did 
not meet the “substantial burden” of showing good faith and reasonable grounds to believe).  
Back pay recovery is limited to the two-year period before the filing of the complaint, or in the 
case of a willful violation, three years prior to the complaint.  See 29 U.S.C. § 255(a).      
 
 

VI. Legislative Efforts to Amend the Equal Pay Act 
 

The Paycheck Fairness Act  

The Paycheck Fairness Act (H.R.12 and S.182) was introduced January in 2009 by then-
Senator Hillary Clinton and Representative Rosa DeLauro.  The bill was designed to strengthen 
the Equal Pay Act.  While the bill passed in the U.S. House of Representatives, it failed to pass 
in the U.S. Senate in November 2010.  Despite this recent defeat, advocates for the bill plan to 
reintroduce the Paycheck Fairness Act.   
 

The Paycheck Fairness Act narrowed the Equal Pay Act’s very broad fourth affirmative 
defense which currently allows employers to defend against pay discrimination claims by 
arguing that their decision was based on a “factor other than sex.”  Id.  Many employers have 
successfully defended against Equal Pay Act claims arguing that factors other than sex include 
market forces such as higher previous salaries and higher qualifications (without any analysis of 
whether those qualifications were necessary for the job).  See e.g., Merillat v. Metal Spinners, 
Inc., 470 F.3d 685, 697, n.6 (7th Cir. 2006); Sparrock v. NYP Holdings, Inc, 2008 WL 744733, 
*16 (S.D.N.Y. Mar. 4, 2008); Glunt v. GES Exposition Services, Inc., 123 F. Supp. 2d 847, 859 
(D. Md. 2000).  
 

The Paycheck Fairness Act would have allowed employer practices which result in 
unequal pay to be evaluated to determine whether they actually serve a legitimate business 
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purpose and to determine whether there are comparable alternatives that will not result in gender-
based pay disparities.  The Act required that the “factor other than sex” defense be based on a 
bona fide factor, such as education, training or experience that is not based upon or derived from 
a sex-based differential. See H.R. 182 § 111th Cong. 3(a).  The “factor other than sex” must be 
job-related to the position in question and consistent with business necessity.  Id.  Finally the 
defense would not apply if the employee could demonstrate that an alternative employment 
practice existed that would serve the same business purpose without producing a pay differential 
and the employer has refused to adopt the alternative practice.  Id.  
 

In addition to strengthening protections for employees by limiting the “factor other than 
sex” defense, the Paycheck Fairness Act would have strengthened the Equal Pay Act in several 
other important ways including the following:   
 

• The Paycheck Fairness Act amends the remedy provisions of the Equal Pay Act by 
allowing prevailing plaintiffs to recover compensatory and punitive damages.  See H.R. 
182 111th Cong. § 3 (c).   

 
• The Paycheck Fairness Act proposes voluntary guidelines to show employers how to 

evaluate jobs with the goal of eliminating unfair disparities.  See H.R. 182 111th Cong. § 
6. 

 
• The Paycheck Fairness Act would also bar retaliation against workers who disclose their 

wages to other employees.  See H.R. 182 111th Cong. § 3 (b).   
 

• The Paycheck Fairness Act would make it easier for plaintiffs to bring class action 
lawsuits by reversing the opt-in rule and providing that employees are automatically 
considered part of the class until they choose to opt out.  See H.R. 182 111th Cong. § 3 
(c).   

 
• The Paycheck Fairness Act also states that comparisons may be made between employees 

in offices in the same county or similar political subdivision as well as between broader 
groups of offices in some commonsense circumstances.  See H.R. 182 111th Cong. § 3 
(a).   

 
• The Paycheck Fairness Act reinstates the collection of gender-based data in the Current 

Employment Statistics survey and sets standards for conducting systematic wage 
discrimination analyses by the agency that oversees the nondiscrimination and 
affirmative action obligations of federal contractors.  See H.R. 182 111th Cong. § 9 (a, b).   

 
• The Paycheck Fairness Act also directs implementation of the Equal Opportunity Survey, 

a vital tool for detecting wage and other types of discrimination.  See H.R. 182 111th 
Cong. § 9 (b).   

 
• The Paycheck Fairness Act establishes a competitive grant program to develop training 

programs for women and girls on how to negotiate better compensation packages, and 
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directs the Secretaries of Labor and Education to integrate negotiation training programs 
into education and job training programs under their respective jurisdictions.  See H.R. 
182 111th Cong. § 5 (a).   

 


