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I. INTRODUCTION 
 
 The termination of an employment relationship can be an extremely difficult time for an 
employee.  Termination of an employee’s employment carries with it insecurity in terms of 
future income, future career prospects, professional reputation, social and professional 
relationships with co-workers and business contacts, and one’s self-identity as a working 
professional.  As a result, this is typically a very important time for an employee, and a time 
when an employment lawyer can serve a critical role. 
 
 An employment lawyer can assist an employee facing the loss of his or her job in several 
ways, from explaining the law that applies to employment separations; to advising the employee 
as to whether  he or she possesses an actionable legal claim (and whether or not that claim is 
worth pursuing); to advising the employee as to his or her options for going forward, both in 
terms of informal negotiations, formal negotiations, or legal action; and reviewing proposed 
separation agreements to ensure that they do not contain any terms that are very adverse to the 
employee.  This paper takes a look at several of the ways in which a plaintiff’s employment 
attorney can best advise an employee who finds him or herself in this difficult situation. 
 
 The end of this paper highlights certain issues that can arise from the employee’s 
perspective in negotiating and drafting a severance / separation / settlement agreement with an 
employer.  That issue will also be discussed at some length with other materials to be distributed 
during the session. 
 
 
II. THE INITIAL CONSULTATION 
 

A. Questions for the Initial Consultation 
 
 During the initial consultation with an employee, a plaintiffs’ employment lawyer will 
need to ask the potential client many questions to try to hone in on the details relevant to the 
clients potential claim.  Questions such as these will help the attorney determine a) whether the 
client has any potential legal claims, b) how good those potential legal claims might be, c) how 
to respond to defenses the employer is likely to raise, d) how much damages the employee has 
suffered, etc.  The attorney should always ask additional follow-up questions, of course, based on 
which direction the questioning leads.   
 

1. The Employee / Employer: 
 
• For what employer does / did the employee work? 
• Where (i.e. in what jurisdiction) did the employee work? 
• How many employees does the employer have? 
• What position was the employee in?  How long did the employee work for the 

employer? 
• Does the employee have any sort of employment agreement?  Was that 

employment agreement written or oral?   
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2. Discrimination claims: 

 
• What protected category/ies is the employee in? 
• Was the employee treated less favorably than his or her coworkers from 

outside the protected category?  How?  By whom? 
• Was this less favorable treatment a minor slight, or something that affected his 

or job or job benefits more significantly? 
• Were the other coworkers similarly-situated (i.e. in the same or similar 

positions)?  Did they have the same supervisor, or other company official 
making the relevant decision that affected them? 

• Why does the employee believe he or she received this less favorable 
treatment? 

• What explanation did the employer give for this disparate treatment?  Why 
does the employee believe this explanation is not believable? 

• What evidence does the employee have to support each of these issues? 
 

3. Retaliation claims: 
 
• Did the employee complain about, oppose, or report some sort of conduct by 

the employer?  What did the employee oppose? 
• Was this report about some form of unlawful behavior?  What law or policy 

does the employee believe was being violated by the company’s conduct? 
• What exactly did the employee say in reporting this issue?  Was it clear that 

the employee was complaining about potentially unlawful conduct (as 
opposed to “unfair” conduct)? 

• To whom did the employee report or complain about this conduct? 
• Did the employee discuss this issue with anyone else after this initial report?  

Who else found out about the employee’s opposition regarding this issue (and 
how does the employee know)? 

• How did the employer representatives react when the employee reported this 
issue?  Did they say or do anything in response? 

• Did the employee suffer some form of adverse action after complaining about 
or reporting this issue?  What?  Was this adverse action different from what 
other employees (who had not engaged in opposition) experienced? 

• How long after the employee complained did he or she suffer the adverse 
action? 

• Had anything happened before the employee submitted his or her complaint 
that would have led to the adverse action anyway? 

• Why does the employee believe he or she received this less favorable 
treatment? 

• What was the employer’s explanation for why the adverse action occurred?  
Why does the employee believe that this explanation is not believable? 

• What evidence does the employee have to support each of these issues? 
 

4. Harassment claims: 



7 
 

 
• What protected categories is the employee in (e.g. gender, race, religion, etc.)?   
• Did a coworker of the employee subject the employee to improper 

solicitations, touching, or comments?  Did a coworker of the employee subject 
the employee to solicitations or comments about the employee’s gender / race 
/ religion? 

• What exactly did the coworker say or do to the employee?  How many times / 
how often? 

• Were these sexual solicitations, touching, or sex- or gender/race/religion-
based comments unwelcome?  How did the employee let the coworker know 
that?  How often? 

• Did the coworker stop the unwelcome comments or conduct after the 
employee protested?  What did the coworkers say? 

• Were other coworkers subjected to this same type of unwelcome conduct?  
Were these coworkers from inside or outside the employee’s protected 
category? 

• Does the company have an anti-harassment policy?  Under the company’s 
anti-harassment policy, to whom are employees told to make complaints about 
harassment? 

• Did the employee complain about the harassment?  To whom?  When?  If not, 
why not? 

• Did any other employee complain about the harassment?  Did the company 
know about the harassment in any other way? 

• What was the company’s response to the complaints of harassment?  Did it 
conduct in investigation?  Did it engage in some form of corrective action to 
stop the harassment or prevent future harassment? 

• Did the harassment stop after the employee reported it?  If not, what further 
harassment occurred after the employee reported it?  Is the harassment still 
going on? 

• Was the employee subjected to any adverse action after or in response to his 
or her report of harassment? 

 
5. Health-related claims (e.g. disability discrimination or Family & Medical 

Leave Act claims): 
 
• What health issues does / did the employee have?  How serious were those 

issues? 
• How did those health issues restrict the employee’s daily life?  How did those 

health issues impact the employee’s major bodily functions?  How restricted 
is the employee’s activities or bodily functions compared to the average 
person? 

• What treatment was the employee receiving for this health issue?  Was the 
employee hospitalized?  How many days of work did the employee have to 
miss? 
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• Was the company aware of the employee’s health issue?  Did company 
officials make any comments about the employee’s health issue, or about how 
the employee’s health issue might affect his or her work?   

• Did the employee make any request that the company accommodate his or her 
health issue in some way?  What? 

• Did the employee request to take medical leave due to his or her health issue?  
When?  How much leave?   

• How much total medical leave has the employee taken at this point, within the 
past 12 months?  Within the past 24 months? 

• After the employee made the request for disability accommodation / medical 
leave, what was the employer’s response? 

• Was the employee asked to fill out any paperwork regarding his or request for 
disability accommodation / medical leave?  Did he or she (or his or her 
doctor)?  What is the current status of that? 

• Did the employee suffer some form of adverse action after making this request 
for disability accommodation / medical leave?  What?  Was this adverse 
action different from what other employees (who had not made a similar 
request) experienced? 

• How long after the employee made the request for disability accommodation / 
medical leave did he or she suffer the adverse action? 

• Had anything happened before the employee made the request for 
accommodation / medical leave that would have led to the adverse action 
anyway? 

• Why does the employee believe he or she received this less favorable 
treatment? 

• What was the employer’s explanation for why the adverse action occurred?  
Why does the employee believe that this explanation is not believable? 

 
6. Damages: 

 
• While still working for the employer, did the employee suffer any financial 

losses as a result of the employer’s discriminatory / retaliatory conduct? 
• How much?  How does the employee arrive at this number? 
• If the employee has been terminated, how long was the employee unemployed 

before obtaining a new job? 
• If the employee has not yet obtained a new job, what is he or she doing to 

search for a new job?  Is he or she maintaining records of his or her job search 
efforts? 

• How does the new job compare to the old job in terms of pay, benefits, or 
other forms of compensation? 

• How has the employee suffered emotionally as a result of the employer’s 
unlawful conduct?  How has this manifested itself in the employee’s life? 

• Has the employee sought any professional counseling or medical treatment as 
a result of this emotional distress?  Is this counseling or medical treatment 
different than the employee was engaging in before the employer’s conduct? 
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• Has the employer’s conduct caused the employee damage in any other aspect 
of the employee’s life? 
 
 
 

7. Evidence: 
 
• What documentation does the employee have to support each element of his 

or her claims? 
• What emails or other correspondence does the employee have to support each 

element of his or her claims?   
• Does the employee have a copy of the employment handbook which the 

company distributed to employees? 
• Is the documentation possessed by the employee “confidential,” or is/was the 

employee authorized to possess / discuss those documents? 
• Has the employer engaged in similar discrimination / retaliation towards other 

employees?  Who? 
• What witnesses might know about any aspect of the case? 
• Are the witnesses willing to speak to the employee’s lawyer?  Do those 

witnesses still work for the company? 
 

8. Potential litigation / resolution of the legal claims: 
 
• Did the employee sign any sort of legal release regarding these claims? 
• How long ago did this happen?  When did the employee become aware of it? 
• Has the employee filed any charge of discrimination with the EEOC or other 

similar agency?  Has the employee filed any lawsuit? 
• Is the employee currently represented by any other attorney?  Has that 

attorney had any communications with the company regarding these issues? 
• Has the company claimed that the employee engaged in any sort of 

misconduct?  Does the employee know of anything he or she did that the 
company could in the future potentially claim represented misconduct? 

• Did the employee sign any non-competition agreement? 
• Did the employee sign any mandatory arbitration agreement? 
• What is the employee hoping to accomplish through legal representation? 
• What types of things would the employee like to ask for from the employer if 

the employer is willing to discuss resolution of this matter? 
• Other than the employee’s legal claims, does the company have any leverage 

points that might make it want to resolve this matter? 
 
B. Other Issues Relating to the Initial Consultation and Possible Representation of 

an Employee                                                                                                                 . 
 

 If we receive a call from a client seeking representation or legal advice, we engage in a 
screening process to ensure that there are no conflicts and that the potential client has a situation 
that may constitute a potential legal violation.  If we determine from this initial screening that the 
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potential client possesses a potential legal claim, we will have the potential client in for an initial 
consultation. 
 
 During the initial consultation, it is important for the plaintiffs’ employment lawyer to 
communicate with the potential client in several different ways.  First, the attorney should be 
sure to listen to the employee’s story, and ask appropriate questions to fill in the gaps in that 
story, so that the attorney can understand how the employee’s employment situation relates to 
potential legal claims that the employee might be able to assert.   
 

Second, the attorney should advise the employee on the employment law that applies 
(positively or negatively) to the employee’s situation.  This should involve a review about the 
statutory or common law claims that might arguably apply to the situation; an explanation of 
how an employee would assert such claims generally, and the evidentiary burdens that would 
apply to such claims; and the strengths and weaknesses of those legal claims for the particular 
employee’s set of facts.  If the employee’s case is unlikely to succeed as either a litigation matter 
or in eliciting a favorable settlement offer from the employee’s company, the attorney should be 
honest with the employee about this negative assessment rather than act as a “cheerleader” for 
weak claims the employee might otherwise wish to assert.  This way, the employee will be able 
to focus on arranging the best exit from the company, a positive subsequent job search, and will 
accept a proposed severance rather than turn it down in order to pursue ill-advised legal action. 
 
 If, on the other hand, the attorney believes that the employee’s legal rights may have been 
violated, this fact should be clearly communicated to the employee.  In this situation, the client 
should communicate with the employee about his or her options for asserting this claim.  If the 
employee wishes to retain the lawyer to assist in that process, there are several options for how 
involved the lawyer will become in the case: 
 

• Option #1:  Hiring the attorney to assert those legal claims on the employee’s behalf.  
The advantage of this process is that an employee will typically pay more attention to a 
legal claim asserted by an attorney, rather than by an employee, and this may lead to 
greater success in terms of negotiations regarding the claims.  The disadvantages, 
however, are that the employee will have to pay for the lawyer’s services (whether by 
hourly fee or contingency fee agreement), and that the employer may view the 
employee’s hiring of a lawyer as a “confrontational” move and respond in kind.  
Employees who either are still employed by the company, or who are particularly reliant 
on the company for a positive reference, may care more about this latter issue than 
employees who have already been terminated. 
 

• Option #2:  The employee negotiates the situation / claims on his or her own using 
the information obtained from the initial consultation, and periodically consults 
with the attorney to receive ongoing advice about the negotiations.  This will be the 
least expensive of the options.  It may also allow the employee to maintain a better 
relationship with the company and his or her former supervisors than if he or she brings 
in an attorney.  It may also, however, be the least effective of the options, as the client, 
unlike the employment lawyer, is unlikely to be an experienced negotiator, and may not 
be able to answer follow-up questions about the legal claims asserted. 
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• Option #3:  Have the attorney draft or edit a statement, which the employee can 

then use to communicate the legal claims to his or her employer on his or her own.  
The advantages and disadvantages of this option are roughly in between the previous two 
options:  less expensive and less confrontational, but also likely less effective, than 
Option #1; more effective but more expensive than Option #2. 

 
Regardless of whether the employee has or does not have potentially actionable claims, 

the plaintiff’s employment lawyer should keep in mind that for an employee facing termination, 
potential legal claims, while clearly the focus of the attorney, will only be one small part of the 
focus for the employee.  The employee will likely have a number of things running through his 
or her mind, including the unfairness of the situation given his or her past work and dedication to 
the company; income concerns; what effect this might have on family life; how best to engage in 
an effective job search; what to tell potential future employers about the separation; what his or 
her colleagues know about or think about the departure; whether he or she will be able to 
maintain social and professional relationships with co-workers and business contacts; applying 
for unemployment benefits; continuation of health care coverage; how to collect personal 
belongings from his or her office, etc. 

 
The lawyer may develop a better rapport with the employee, and may help the employee 

feel more at ease about a difficult experience, if he or she commiserates with the employee about 
the unfairness of the company’s treatment (whether or not that treatment was unlawful) – even 
employees whose situations can best be described as an at-will dispute still want the attorney 
with whom they consult to recognize the unfairness of their situation.  The lawyer may also wish 
to offer encouragement about the employee’s chances to find new employment reasonably 
quickly.  While the employment lawyer should be careful not to lend advice about areas outside 
of his or her field of expertise, he or she may have gained experience on practical issues faced by 
a terminated employee from having represented numerous clients in similar situations.  The 
lawyer may wish to offer the employee advice about continuation of health care coverage, 
unemployment benefits, or job search issues, particularly if the employee expresses concern 
about those issues during the consultation. 
 
 
III. DIFFERENCES IN STATE LEGAL CLAIMS RELATED TO EMPLOYMENT 

TERMINATION                                                                                                           . 
 

Most employment practitioners are familiar with the basics of federal employment laws.  
For example, Title VII of the Civil Rights Act of 1964 protects employees against discrimination 
on the basis of race, color, sex, national origin, or religion; the Americans with Disabilities Act 
(“ADA”) prohibits discrimination on the basis of real or perceived disability; and the Age 
Discrimination in Employment Act (“ADEA”) prohibits age discrimination against employees 
age 40 or over.  Many employment practitioners, however, are not savvy about the differences 
between state laws, which can have important consequences both for an employer contemplating 
terminating a particular employee, as well as for an employee contemplating asserting a legal 
claim. 
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A. State and Local Anti-Discrimination Laws 

 
While federal laws like the Americans with Disabilities Act (“ADA”), the Age 

Discrimination in Employment Act (“ADEA”) and Title VII of the Civil Rights Act of 1964 
(collectively “the federal laws”) provide a baseline for employment discrimination protections, 
many state and local jurisdictions have adopted their own antidiscrimination laws.  These often 
differ from federal laws and from each other in important ways including: the types of protected 
classifications; the size of employers covered; statutes of limitations; and available damages. 

 
Under the federal laws as amended, the impermissible bases for discrimination are: race, 

color, religion, national origin, sex, pregnancy, age, and disability (“the enumerated classes”).  
All other jurisdictions recognize these categories, but in addition to these, the civil rights laws of 
many jurisdictions identify additional protected classifications.  Legislation further expanding 
the number of protected categories to include, e.g., sexual orientation, gender identity and 
expression, and genetic information, is already in place in many jurisdictions and is pending in 
others. 

 
Another difference among jurisdictions’ antidiscrimination statutes is how large an 

employer must be to be subject to those laws.  Under the federal laws, Title VII applies only to 
employers with 15 or more employees for 20 or more weeks in the previous calendar year.  The 
same is true of the ADA.  The ADEA, meanwhile, has a threshold of 20 or more employees 
working for 20 or more weeks in the previous calendar year.  Some state and local jurisdictions 
roughly follow the federal laws, while others apply their laws to most or all local employers. 

 
With regard to timing, under the federal laws, a complaint must generally be filed with 

the Equal Employment Opportunity Commission (“EEOC”) within 300 days of the alleged 
discriminatory behavior.  If a state or municipality has no state deferral agency for cases deferred 
by the EEOC, the filing deadline is 180 days.  If an employee seeks to bring cases under both the 
applicable federal and state or local laws, it is important to be aware of the shorter filing 
deadline. 

 
A final major difference among jurisdictions – and often the most important both to 

employees and employers – is the issue of available damages.  Under the federal 
antidiscrimination laws, as well as the laws of some states, available damages vary with the size 
of the employer.  Under most other state and local antidiscrimination laws, however, this is not 
the case.  Compensatory damages may be capped or uncapped, and some jurisdictions even 
allow for damages for humiliation and embarrassment.  

 
These differences can affect key decisions in the representation of clients alleging 

discrimination, such as where and when to file or the amount of damages to request in settlement 
negotiations.  This section describes the differences among the antidiscrimination laws of several 
local jurisdictions: Washington, D.C., Virginia; the state of Maryland; Prince George’s, 
Montgomery, and Howard Counties in Maryland; and Pennsylvania. 
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1. Washington, D.C. 
 

a. Protected classifications 
 
The District of Columbia Human Rights Act “DCHRA” is one of the broadest local civil 

rights laws.  In addition to the federally enumerated classes, D.C. recognizes the following 
protected classifications:  marital status, personal appearance, sexual orientation, gender identity 
or expression, familial responsibilities genetic information, matriculation, political affiliation, 
and place of residence or business.  See D.C. Code Ann. § 2-1402.11(a). 

 
b. Covered employers 

 
The DCHRA applies to all local employers, regardless of size.  See D.C. Code Ann. § 2-

1401.02(10). 
 

c. Statute of limitations 
 
The District of Columbia requires that employees filing a complaint of discrimination in 

violation of the DCHRA do so within 1 year.  D.C. Code Ann. § 2-1403.16(a). 
 

d. Damages 
 
Unlike the federal laws, the DCHRA places no cap on actual damages, such as lost pay, 

resulting from a discriminatory act, regardless of the size of the employer.  See D.C. Code Ann. 
§ 2-1403.13(a)(1).  In addition, D.C. is the only one of the jurisdictions analyzed here to allow a 
successful claimant to obtain punitive damages as well as compensatory damages and front pay.  
Id. 
 

2. Virginia 
 

a. Protected classifications 
 

In contrast to the DCHRA, the Virginia Human Rights Act (“VHRA”) recognizes only a 
handful of protected categories beyond the federally enumerated classes.  These classifications 
include marital status and childbirth and related medical conditions.  See Va. Code Ann. Ch. 39 § 
2.2-3900. 
 

b. Covered employers 
 

The VHRA is unique among the jurisdictions analyzed herein in that it sets both lower 
and upper thresholds of applicability.  Only Virginia employers with more than five and fewer 
than 15 employees are subject to the VHRA.  Va. Code Ann. § 2.2-2639. 

 
c. Statute of limitations 
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In Virginia, employees must file a complaint with the Virginia Human Rights Council 
within 180 days of the alleged discrimination.  Va. Code Ann. § 2.2-2636. 

 
d. Damages 

 
Consistent with the VHRA’s fairly narrow scope, prevailing employees may receive only 

up to 12 months’ back pay, the least of any of the jurisdictions described herein.   
 
3. Maryland 

 
a. Protected classifications 

 
Like the DCHRA, the Maryland Fair Employment Practices Act (“MFEPA”) recognizes 

sexual orientation, marital status, and most recently genetic information as illegal bases for 
discriminatory treatment in employment.  Md. Code Ann. § 20-606(a)(1). 
 

b. Covered employers 
 

Similar to Title VII and the ADA, the Maryland civil rights law defines an “employer” as 
“a person that is engaged in an industry or business and has 15 or more employees for each 
working day in each of 20 or more calendar weeks in the current or preceding calendar year.”  
Md. Code Ann. § 20-606(d)(1)(i). 
 

c. Statute of limitations 
 

Though it makes little practical difference, the statute of limitations for filing a charge of 
employment discrimination in Maryland is 6 months rather than the more precise 180 days.  Md. 
Code Ann. § 20–1004(c)(1).  In addition, in Howard, Prince George’s and Montgomery 
Counties, after a plaintiff has exhausted her administrative remedies, she may file suit in Circuit 
Court within two years of the alleged discriminatory act.  Md. Code Art. 49B § 43(A). 
 

d. Damages 
 

Maryland places no cap on back pay, but the sum of available compensatory damages the 
Maryland Human Relations Commission may award for “future pecuniary losses, emotional 
pain, suffering, inconvenience, mental anguish, loss of enjoyment of life, or nonpecuniary 
losses” is capped at between $50,000 and $300,000, depending on the size of the employer.  See 
Md. Code Ann. § 20–1009(b)(2), (3).  Additionally, a successful complainant may recover up to 
2 years’ back pay for discrimination in compensation that occurred prior to the filing of the 
charge, provided that the incident identified in the charge is similar or related to the 
discrimination occurring during the 2 years prior.  Md. Code Ann. § 20–1009(b)(5).  In state 
court, the court may also award a successful plaintiff punitive damages, though the punitive and 
compensatory damages may not total more than the cap scaled to the size of the employer, again 
between $50,000 and $300,000. 

4. Prince George’s County, Maryland 
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a. Protected classifications 
 

The employment antidiscrimination statute of Prince George’s County (“PG County”), 
known as the Human Relations Commission Act, identifies many of the same protected 
categories as D.C.  In addition to the federally enumerated classifications, PG County laws 
recognize: occupation, marital status, personal appearance, sexual orientation, familial 
responsibilities, and political affiliation.  See Prince George’s County Code §§ 2-186(3), 2-222. 
 

b. Covered employers 
 

PG County’s civil rights laws apply broadly to all employers in the county.  Prince 
George’s County Code § 2-186(5). 
 

c. Statute of limitations 
 

Like Virginia, PG County has a 180-day filing deadline for complaints of impermissible 
employment discrimination.  Prince George’s County Code § 2-201(a) 
 

d. Damages 
 

Like D.C., PG County places no cap on actual damages, such as lost pay, resulting from a 
discriminatory act.  § 2-195.01.  The Human Relations Commission Act also allows for damages 
for “humiliation and embarrassment,” up to a maximum of $100,000.  Prince George’s County 
Code § 2-195.01. 
 

5. Montgomery County, Maryland 
 

a. Protected classifications 
 

In addition to the federally enumerated classes, the Montgomery County Human 
Relations Act (“MCHRA”) recognizes the following protected categories: source of income, 
marital status, sexual orientation, and genetic information.  Montgomery County Code § 27-
19(a).  The Act also prohibits discrimination on the basis of the “presence of children,” a 
narrower category than the “familial status” identified in the antidiscrimination laws of other 
jurisdictions.  Id.  In addition, the MCHRA protects employees from discrimination on the basis 
of ancestry, a broad category that encompasses aspects of race, color, national origin and in some 
cases religion, but goes beyond these to make clear that in no way is a person’s lineage an 
acceptable basis for discrimination in employment.  See id. 
 

b. Covered employers 
 

Like PG County, Montgomery County applies its antidiscrimination statute to all 
employers in the county.  Montgomery County Code § 27-6. 

 
c. Statute of limitations 
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Like D.C., Montgomery County has a filing deadline of one year from the date of the 
alleged discriminatory incident.  Montgomery County Code § 27-7. 
 

d. Damages 
 

Like D.C. and the other Maryland counties described herein, Montgomery County places 
no cap on actual damages resulting from a discriminatory employment act.  Montgomery County 
Code § 27-8.  Additionally, like PG County, Montgomery County provides for damages for 
humiliation and embarrassment, but it sets a much higher cap of $500,000.  Id. 
 

6. Howard County, Maryland 
 

a. Protected classifications 
 

The Howard County Human Rights Act (“HCHRA”) protects a relatively wide array of 
categories, including sexual orientation, personal appearance, familial status, and political 
affiliation.  Howard County Code § 12.208.  Interestingly, Howard County identifies both 
“source of income” and “occupation” as impermissible bases for discrimination, recognizing that 
the two categories do not overlap completely because former may include such things as welfare, 
pension, and social security income.  See id. 

 
b. Covered employers 

 
The HCHRA applies only to employers with 5 or more employees.  Howard County 

Code § 12.208(d). 
 

c. Statute of limitations 
 

Like the state of Maryland, Howard County has a 6-month filing deadline for claims of 
employment discrimination in violation of its civil rights laws. 
 

d. Damages 
 

There is no cap on actual damages for successful claimants under the HCHRA.  Howard 
County Code § 12.212 III(j)(1) 
 

7. Pennsylvania 
 

a. Protected classifications 
 

The Pennsylvania Human Relations Act (“PHRA”) recognizes fewer protected 
classifications than its Maryland state and county counterparts, but it does include ancestry and 
familial responsibilities.  43 Pa. Cons. Stat. Ann. §§ 951-963.  The PHRA also recognizes the 
unique protected classification of persons who use a guide or support animal.  Id. 

b. Covered employers 
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Any Pennsylvania employer with four or more employees is subject to the PHRA.  Id. 
 

c. Statute of limitations 
 

As in Virginia and PG County, an employee making a claim under the PHRA must file 
with the Human Relations Commission within 180 days after the alleged discriminatory act.  Id. 
 

d. Damages 
 

A successful claimant under the PHRA may be awarded up to three years’ back pay.  43 
Pa. Cons. Stat. Ann. § 962(c)(3) 
 

B. Wrongful Termination in Violation of Public Policy 
 

While most employment practitioners are familiar with the requirement of anti-
discrimination laws, many are not extremely familiar with the common law tort of wrongful 
termination in violation of public policy (also referred to as wrongful discharge in violation of 
public policy).  This represents another exception to the general at-will employment policy, and a 
potential source of legal claims for employees who have opposed a violation of the law.  As with 
anti-discrimination laws, there are important differences with how this tort is applied in the 
District of Columbia, Maryland, and Virginia. 

 
1. District of Columbia 

 
a. Legal Standard 

 
The law in the District of Columbia is well-settled that an employer may discharge an at-

will employee at any time and for any reason or for no reason at all.  Adams v. George W. 
Cochran & Co., Inc., 597 A.2d 28, 30 (D.C. 1991).  However, an employer engages in tortious 
conduct when he terminates an at-will employee for that employee’s refusal to break the law.  Id.  
In Adams, the court held that plaintiff, a delivery truck driver, had been illegally terminated from 
his job because of his refusal to violate a municipal regulation that prohibits the operation of a 
vehicle without a valid inspection sticker.  Id. at 33.  While ruling in favor of the truck driver, the 
court emphasized that this exception to the at-will employment principle was a narrow one.  Id. 
at 34.  An “employee may sue his or her employee for wrongful discharge when the sole reason 
for the discharge is the employee’s refusal to violate the law, as expressed in a statute or 
municipal regulation.” Id.   
 
 Later in Carl v. Children’s Hosp., 702 A.2d 159 (D.C. 1997) (en banc), the D.C. Court of 
Appeals expanded the reach of the wrongful discharge claim from solely discharges based on an 
employee’s refusal to break the law to invoking a “case by case” analysis of circumstances 
closely tied to public policy solidly based on a statute or regulation.  In this case, a nurse at 
Children’s Hospital was terminated for testifying before the Council of the District of Columbia 
on proposed tort reform and taking a position contrary to the interests of her employer, as well as 
appearing in court as an expert witness for plaintiffs in medical malpractice cases.  Id. at 160.  In 
her complaint, Ms. Carl asserted that her termination had violated public policies embodied in 
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D.C. statutes that specifically made it a crime to “influence, intimidate or impede” witnesses 
from testifying before the Council or otherwise participating in the Council’s investigations.  Id.  
The court determined that the prior dismissal of her complaint should be reversed because she 
stated a claim upon which relief could be granted by specifically identifying policy in a statute 
that supported her entitlement to prove her injury in the lawsuit.  Id. at 165.  Under Carl, courts 
use the following analysis: 
 

“The court should consider seriously only those arguments that reflect a clear 
mandate of public policy—i.e., those that make a clear showing, based on some 
identifiable policy that had been ‘officially declared’ in a statute or municipal 
regulation, or in the Constitution, that a new exception is needed.  Furthermore, 
there must be a close fit between the policy thus declared and the conduct at issue 
in the allegedly wrongful termination.” Id. at 164 (Terry, J., concurring). 

 
The expanded standard established by Carl has provided the foundation for more liberal 

interpretation of the wrongful discharge claim in D.C.  For example, in Liberatore v. Melville 
Corp., 168 F.3d 1326 (D.C. Cir. 1999), plaintiff was a drug store pharmacist/manager who was 
terminated after internally reporting the fact that the store’s failure to properly control its air 
temperature was adversely affecting the condition of certain drugs.  Applying Carl, the court held 
that his allegations were sufficient to support a claim for wrongful discharge.  Because he 
internally reported – and threatened to report to the FDA – conditions that violated federal and 
District of Columbia laws protecting the public from the purchase of adulterated drugs, this 
implicated the kind of public policy discussed in Carl.  Further, in Riggs v. Home Builders Inst., 
203 F. Supp. 2d 1 (D.D.C. 2002), the plaintiff was terminated from the Home Builders Institute, 
a 501(c)(3) organization, because he refused to participate in political and legislative activities he 
believed would violate the federal tax laws.  He also repeatedly raised concerns within the 
organization that it was not conforming to laws prohibiting tax-exempt organizations and 
Department of Labor fund recipients from using public funds for political lobbying purposes.  Id. 
at 5.  The court determined that Adams did not apply because plaintiff’s employer did not 
expressly direct him to violate the law or lose his job. Id. at 16-17.  However, applying Carl, the 
court concluded that plaintiff’s case involved a clear mandate of public policy against 
subsidization of private political activity by the taxpayers which is solidly based in federal tax 
laws.  Id. at 21.  It maintained that the plaintiff’s injury stemmed from his termination for 
attempting to comply with such laws designed to protect the public treasury. Id.; see also 
Fingerhut v. Children’s Nat’l Med. Ctr., 738 A.2d 799, 807 (D.C. 1999) (reversing grant of 
summary judgment on wrongful discharge claim where security/police officer at the Children’s 
National Medical Center was terminated after reporting bribery scheme his company was 
involved in related to a construction deal); Washington v. Guest Services, 718 A.2d 1071, 1073 
(D.C. 1998) (reversing grant of summary judgment  on plaintiff’s wrongful discharge claim 
where retirement home aide asserted that she had been terminated for internally protesting 
specific safety, health and food code violations by defendant). 

 
District of Columbia law provides that the tort of wrongful discharge in violation of 

public policy is designed to provide a remedy for such conduct when no other remedy is 
available. See Kassem v. Washington Hospital Ctr., 513 F.3d 251, 255 (D.C. Cir. 2008) 
(affirming dismissal of wrongful discharge claim where hospital employee alleged he was fired 
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for refusing to violate Nuclear Regulatory Commission regulations under the Energy 
Reorganization Act which provided already provided a remedy for nuclear whistleblowers); 
Elemary v. Philipp Holzmann, A.G., 533 F. Supp. 2d 116, 136 (D.D.C. 2008) (dismissing 
wrongful discharge claim for retaliation under the False Claims Act because remedy available 
under the statute); Hicks v. Ass’n. of American Med. Colleges, 503 F. Supp. 2d 48, 55 (D.D.C. 
2007) (granting motion to dismiss wrongful discharge claim because of available statutory 
remedy).   If the relevant public policy is contained in a statute that already provides a remedy, 
the tort of wrongful discharge is not available.  Kassem, 513 F.3d at 255; Hicks, 503 F. Supp. 2d 
at 55.     

 
b. Statute of Limitations 

 
In D.C., the statute of limitations for the tort claim of wrongful discharge in violation of 

public policy is three years.  See D.C. Code Ann. § 12-301. 
 

c. Practice Points 
 

• Make sure client has no other state or federal remedy for the harm suffered 
• Specifically plead conduct for which the employee was terminated 

1. Refusal to violate or opposition to employer’s violation of the law 
or legal rights of a third party 

2. Exercise of legal right or duty 
• Identify the source of the public policy 
• 3 years to file a lawsuit 

 
2.     Maryland  

 
a. Legal Standard 

 
The common law rule in Maryland is that an at-will employment relationship can be 

legally terminated “at the pleasure of either party at any time,” for any reason or no reason at all, 
except for any unlawful reason outlined by state or federal law.  Adler v. American Standard 
Corp., 432 A.2d 464, 467 (Md. 1981).  As in the District of Columbia, however, the tort of 
wrongful discharge is an additional exception to the at-will employment principle.  Id.; see also 
Ewing v. Kopper Co., Inc., 537 A.2d 1173 (Md. 1988) (holding that the claim of wrongful 
discharge is also available to contractual employees).  In order to establish a claim of wrongful 
discharge in violation of public policy, an employee must prove by a preponderance of the 
evidence that: 1) she was discharged; 2) her discharge violated a clear mandate of public policy; 
and 3) there is a nexus between the employee’s conduct and the employer’s decision to fire the 
employee.  See Wholey v. Sears Roebuck, 803 A.2d 482, 489 (Md. 2002); Shapiro v. 
Massengill, 661 A.2d 202, 212 (Md. Ct. Spec. App. 1995).   

 
Under Maryland law, the purpose of the wrongful discharge claim is to provide a remedy 

for an otherwise unremedied violation of public policy.  King v. Marriott Int’l, Inc., 866 A.2d 
895, 904 (Md. Ct. Spec. App. 2005) (citing Wholey, 803 A.2d at 489).  “When a statutory cause 
of action is available to redress the injuries of an employee, wrongful discharge is not an 
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appropriate remedy, and no public policy need be recognized.”  Id.  Therefore, it is only when no 
state or federal statutory remedy exists for the employee that the claim of wrongful discharge can 
be asserted.  Id.; see also Glynn v. Edo Corp., 536 F. Supp. 2d 595, 616 (D. Md. 2008) (granting 
motion to dismiss plaintiff’s wrongful discharge claim based on False Claims Act anti-retaliation 
provision which provided a remedy); Terry v. Legato Sys., Inc., 241 F. Supp. 2d 566, 571 (D. 
Md. 2003) (granting motion to dismiss plaintiff’s wrongful termination claim based on Title 
VII’s statutory cause of action).   

 
b. The “Public Policy” Element of Wrongful Discharge Claim 

 
For a wrongful discharge claim in Maryland, a public policy is a “principle of the law 

which holds that no subject can lawfully do that which has a tendency to be injurious to the 
public, or against the public good.” Adler, 432 A.2d at 472.  Generally, Maryland courts have 
confined the scope of public policy to “preexisting, unambiguous and particularized 
pronouncement[s]” by state or federal constitution, enactment or prior judicial decisions that 
prohibit, direct or protect the conduct in question.  Porterfield v. Mascari II, Inc., 788 A.2d 242, 
245 (Md. Ct. Spec. App. 2002).  In other words, Maryland courts have found violation of a clear 
mandate of public policy in two sets of circumstances: 1) an employee has been terminated for 
refusing to violate the law or the legal rights of a third party, and 2) an employee has been 
terminated for exercising a specific legal right or duty.  King, 866 A.2d at 901-02.  If the source 
of the public policy that the employee is asserting does not have any prior statutory basis, courts 
are reluctant to find a violation of public policy.  Id.; see also Shapiro, 661 A.2d at 764; Wholey, 
803 A.2d at 491; Porterfield, 788 A.2d at 245.  “Recognition of an otherwise undeclared public 
policy as a basis for a judicial decision involves the application of a very nebulous concept to the 
facts of the case,” a practice that Maryland courts are generally unwilling to employ.  Adler, 432 
A.2d at 472.  The public policy must be applicable to the entire state and not limited to certain 
divisions or municipalities within the state.  See Kramer v. Mayor and City Council of 
Baltimore, 723 A.2d 529, 538 (Md. Ct. Spec. App. 1999) (maintaining that provisions of 
Baltimore City Charter do not rise to the level of a “public policy” of the state of Maryland). 
Also, federal regulations and consent decrees do not establish public policy under Maryland law.  
See Szaller v. American Nat’l Red Cross, 293 F.3d 148, 151-52 (4th Cir. 2002) (holding that 
FDA regulations and consent decree between FDA and Red Cross regarding proper blood 
handling procedures did not support claim of wrongful discharge) 

 
Given the scope of public policy in a wrongful discharge claim, it is imperative that a 

complaint “plead with particularity the source of the public policy and the alleged violation.”  
Porterfield, 788 A.2d at 245 (emphasis added).  The plaintiff should identify the statute 
protecting the specific conduct for which she was retaliated against.  Id.  For example, in 
Molesworth v. Brandon, 672 A.2d 608 (Md. 1996), a former employee of a small company 
brought a wrongful discharge claim asserting that the employer had violated the state’s public 
policy against employment discrimination.  Plaintiff specifically referred to Maryland’s Fair 
Employment Practices Act which prohibits discrimination against employees on the basis of 
several protected categories, including sex.  Id. at 612.  The employer contended that it was not 
covered by this statute because it had less than 15 employees and therefore the statute’s 
prohibitions did not apply for purposes of plaintiff’s wrongful discharge claim.  Id.  While 
acknowledging that small employers were exempt from the administrative process of FEPA, the 
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court held that small employers were not excluded from the public policy of prohibiting 
discrimination in employment.  Id. at 616.   
 

In contrast, in Shapiro, a former employee brought a wrongful discharge claim against his 
employer who terminated him for failing to disclose that his prior employer was under federal 
investigation for fraud regarding a contract in which he had been involved.  Shapiro, 661 A.2d at 
752-53.  The plaintiff broadly asserted that the employer had violated the public policy of 
protecting the privacy of parties under criminal investigation.  Id. at 765.  The court disagreed 
and maintained that since the plaintiff did not identify any statutory or constitutional basis for his 
wrongful discharge claim or even any basis upon which he would be civilly or criminally liable 
for disclosing the investigation, he failed to establish his claim.  Id. at 768.   

 
c. External Reporting Requirement 

 
Moreover, Wholey established that when an employee is terminated for reporting what he 

believes to be unlawful actions by the employer, the employee must report the unlawful activity 
to appropriate external law enforcement or judicial authorities, “not merely investigate suspected 
wrong-doing and discuss that investigation with co-employees or supervisors.” Wholey, 803 
A.2d at 496.   In Wholey, the plaintiff who had worked as a security officer at Sears, filed several 
internal reports and had investigated the fact that the manager of his store had been stealing 
merchandise.  Id. at 485.  After lobbying the District Manager for Security for a security camera 
so that Sears could monitor the manager’s actions, plaintiff was ordered to end his investigation 
and he was later terminated for his “cop mentality.”  Id.  The Court of Appeals ultimately found 
that his termination for internally reporting illegal activity was not against public policy.  Id. at 
501.  The court maintained that he had no legal duty to make internal reports and any duty he had 
make internal reports of theft was solely for the benefit of Sears, rather than the public.  Id. at 
498.  Because he did not make any external reports of theft within Sears, he was not protected 
under Maryland law protecting witnesses to crimes who report crimes to law enforcement 
authorities.  Id. 

 
The court, however, discussed an exception to this rule regarding internal reports.  Id.  

Highlighting Sheets v. Teddy’s Frosted Foods, Inc., 427 A.2d 385 (Conn. 1980), the court 
maintained that if the failure to make internal reports of an employer’s unlawful actions could 
lead to potential liability or harm to the public as outlined in a specific statute, termination for 
such reporting would violate public policy.  Id. at 497-98.  In Sheets, the employee was 
terminated for attempting to ensure that the employer’s product complied with the Connecticut 
Uniform Drug and Cosmetic Act.  Id.  Had the employee not pursued the employer’s compliance 
with this law, he would have faced criminal sanctions.  Id.  Wholey thus suggests that any 
internal reporting of unlawful activity must comport with a statute clearly outlining protections 
of the public interest. 
 
 The emphasis in Wholey on external reporting of unlawful activity and legal duty for 
purposes of a wrongful discharge claim has been affirmed in several later cases.  See e.g., 
Braxton v. Domino’s Pizza, 2006 WL 3780894, at *8 (D. Md. Dec. 21, 2006) (determining that 
plaintiff failed to properly plead specific public policy and that her internal complaints regarding 
what she perceived to be criminal activity – coworker’s threats of bodily harm – were never 
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lodged externally with appropriate law enforcement authorities); Miller v. U.S. Foodservice, 
Inc., 405 F. Supp. 2d 607, 613 (D. Md. 2005) (denying defendant’s motion for summary 
judgment on plaintiff’s wrongful discharge claim where plaintiff had been terminated for 
discussing accounting irregularities at the company with the SEC, FBI and U.S. Attorney’s 
office); Symeondis v. Paxton Capital Group, Inc., 220 F. Supp. 2d 478, 485 (D. Md. 2002) 
(holding that termination of employee for internally reporting criminal and other illegal activity 
including fraud, failure to pay wages and discrimination in lending practices, did not constitute 
wrongful discharge). 
 

d. Statute of Limitations  
 

In Maryland, the statute of limitations for the tort claim of wrongful discharge in violation of 
public policy is three years.  See Md. Code Ann., Cts. & Jud. Proc. § 5-101.   
 

e. Practice Points 
 

• Make sure client has no other remedy for the harm suffered 
• Specifically plead conduct for which the employee was terminated 

• Refusal to violate the law or legal rights of a third party 
• Exercise of alegal right or duty 

• Make sure the issue was reported to an external law enforcement or 
judicial authority.  If reported only internally, make sure the conduct could 
lead to potential liability for the employee or harm to the public if not 
addressed. 

• Make sure the public policy source applies statewide 
• 3 years to file a lawsuit 

 
3. Virginia 

 
a. Legal Standard 

 
Virginia law, like that of Maryland and the District of Columbia, begins with the 

presumption of employment at will.  Stonega Coal and Coke Co. v. Lousiville and Nashville 
R.R. Co., 55 S.E. 551, 552 (Va. 1906), and recognizes the public policy exception to this 
principle.  Bowman v. State Bank of Keysville, 331 S.E.2d 797, 801 (Va. 1985).  In Bowman, 
the first and most widely cited case on this issue, former employees who were also shareholders 
of the State Bank of Keysville brought a wrongful discharge claim against their employer for 
terminating them in violation of policies clearly established by securities and corporation laws.  
Id. at 799.  Specifically, the employees opposed a proposed merger and were explicitly told that 
if they did not vote in favor of the merger and the merger was not consummated, they would be 
terminated.  Id.  They voted for the merger under duress but after the merger was completed, 
they submitted a letter to the bank president in protest, asserting that their proxies were 
“improper, null and void.”  Id.  They were terminated a few days later and subsequently filed a 
lawsuit asserting a claim for wrongful discharge.  Id.  The court determined that by terminating 
the employee-shareholders, the employer had violated public policy specifically outlined in the 
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Virginia code that provided that stockholders have the right to vote free from duress and 
intimidation imposed by corporate management.  Id. at 801. 
 
 Under Virginia law, an employee can bring a Bowman claim if: 1) an employer violated a 
public policy enabling the exercise of an employee’s statutorily created right; 2) the public policy 
violated by the employer was explicitly expressed in the statute and the employee was clearly a 
member of that class of persons directly entitled to the protection in the statute; or 3) the 
discharge was based on the employee’s refusal to engage in a criminal act.  See  McFarland v. 
Virginia Retirement Services of Chesterfield, LLC, 477 F. Supp. 2d 727, 732 (E.D. Va. 2007) 
(holding that assisted living facility employee properly stated wrongful discharge claim for being 
terminated for providing testimony in state investigation of facility’s abuse of safety and health 
of residents); Rowan v. Tractor Supply Co., 559 S.E.2d 709, 711 (Va. 2002).  A plaintiff 
asserting a wrongful discharge claim must identify a Virginia statute establishing a public policy 
that has been violated by the employer.  McFarland, 477 F. Supp. 2d at 733 (citing Lawrence 
Chrysler Plymouth Corp. v. Brooks, 465 S.E.2d 806, 809 (Va. 1996)); see Mitchem v. Counts, 
523 S.E.2d 246, 252 (Va. 2000) (holding that allegations that employee was discharged for 
refusing to violate laws against fornication and lewd, lascivious behavior stated claim for 
wrongful discharge in violation of public policy).  Further, statutes that do not expressly state a 
public policy, but were enacted to protect the property rights, personal freedoms, health, safety, 
or welfare of the general public, may support a wrongful discharge claim.  City of Virginia 
Beach v. Harris, 523 S.E.2d 239, 245 (Va. 2000). 
 
 With respect to the second element of a Bowman claim regarding the employee showing 
that he is a member of the class of persons entitled to protection under a statute, the discharged 
employee must demonstrate that he “fell within the protective reach of the statute which supplied 
the public policy component of his claim.” Anderson v. ITT Industries Corp., 92 F. Supp. 2d 
516, 520 (E.D. Va. 2000) (citing Leverton v. AlliedSignal, Inc., 991 F. Supp. 486, 493 (E.D. Va. 
1998)); see also Mitchem, 523 S.E.2d at 251; Dray v. New Market Poultry Products, Inc., 518 
S.E.2d 312, 313 (Va. 1999).  In Anderson, plaintiff was terminated for refusing to engage in 
crimes of forgery or obtaining money under false pretenses for government contracts.  Anderson, 
92 F. Supp. 2d at 518.  The court maintained that the plaintiff fell within the class of individuals 
the Virginia criminal law identified was designed to protect.  Id. at 523.  The court drew 
similarities between this case and Mitchem, in which the court asserted that plaintiff fell within 
group of protected individuals because she was included in the prohibition against fornication 
and lewd behavior.  Id.  In Anderson, court determined that plaintiff fell in this class because of 
his legal duty not to engage in the prohibited conduct of forgery and fraud.  Id.  Usually, an 
employee will not fall into the class of protected individuals under a statute when it does not 
confer any rights or duties upon them or any other similarly-situated employee.  See Dray, 518 
S.E.2d at 314.   
 
 Further, in Virginia, unlike Maryland and D.C., if a plaintiff has a federal remedy for the 
harm imposed, this does not preclude a wrongful discharge claim, where there is no other state 
remedy.  See Lockhart v. Commonwealth Educ. Systems Corp., 439 S.E.2d at 105-06.  “It is not 
uncommon that injuries resulting from one set of operative facts may give rise to several 
remedies, including common law tort remedies as well as federal statutory remedies.”  Id.; see 
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also Johnson v. Behsudi, 1997 WL 33120363, at *1-2 (Va. Cir. Ct. Jan. 16, 1997) (same 
standard).   
 

b. Statute of Limitations 
 
In Virginia, the statute of limitations for wrongful termination cases is one year.  Purcell 

v. Tidewater Constr. Corp., 458 S.E.2d 291, 293 (Va. 1995).    
  

c. Practice Points 
 

• Specifically plead conduct for which the employee was terminated 
• Refusal to violate the law 
• Exercise of legal right or duty 

• Source of the public policy 
• Make sure the public policy is based in Virginia law 
• Make sure employee is a member of the group entitled to protection 

under the asserted public policy statute 
• If federal remedy is available, state wrongful discharge claim not 

precluded 
• 1 year to file a lawsuit 

 
 

IV. POTENTIAL CLAIMS AGAINST THE EMPLOYEE 
 

Certain actions on the part of an employee prior and subsequent to termination or 
resignation can result in the employer having claims against the employee.  If a plaintiff’s 
employment lawyer has the sense that the employee has engaged in any of the following conduct 
– or whether the company might claim that the employee has engaged in any of the following 
conduct – he or she should question the employee and provide advice about how best to deal 
with the issue.  Potential issues include: 
 

• Failure to return employer property:  Many employment contracts require that an 
employee return all employer property upon the termination of the employment 
relationship.  Some examples of such property are obvious, such as:  Blackberries, cell 
phones, laptop computers, company cars, company identification badges, company 
building-access cards, and company credit cards.  Others are not as intuitive, such as 
proprietary information, documentation, or electronic data.  An employee’s failure to 
return this property could result in a breach of contract claim by the employer, and 
depending on the contract could result in the loss of severance payments. 
 

• Failure to maintain confidentiality:  Many employment contracts also have 
confidentiality provision that require the employee to maintain the confidentiality of 
certain company information (e.g. client lists, business plans, trade secrets, etc.) even 
after the termination of the employment relationship.  An employee’s failure to maintain 
confidentiality could also result in a breach of contract or breach of fiduciary duty claim 
by the employer. 
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• Breach of a non-compete clause:  If an employee has signed a non-compete clause 

which restricts the employee from working for certain competing businesses and 
breaches the terms of that clause, the employer can sue the employee for breach of 
contract.  The employer may also seek injunctive relief preventing the employee from 
continuing to compete against the employer for the term of the non-compete clause.   

 
• Solicitation of clients, customers, or employees of employer:  If an employee has 

signed a non-solicitation clause, depending on the scope of that clause, the solicitation of 
clients, customers, or employees of the employers could breach that contract. 

 
• Breach of a non-disparagement clause:  If an employee has signed an agreement not to 

disparage the employer, any disparaging comments made about the employer might 
represent a breach of that contract. 
 

 
V. REDUCTION IN FORCE (RIF) / LAYOFF ISSUES 
 

Companies will occasionally seek to discriminate against or retaliate against an employee 
by getting rid of that employee during a Reduction in Force (RIF) or other form of layoff.  
Proving that the termination was the result of discrimination or retaliation, and not simply a 
layoff as claimed by the company, however, can frequently be difficult.  The following are issues 
to keep in mind when trying to contest the validity of a layoff – these are specifically in the age 
discrimination context, although the issues would be similar for other protected categories.   
 

A. Proving Age Discrimination in the Context of a RIF 
 

It is not unlawful for an employer to include older employees in a RIF, as long as the 
employer did not terminate the plaintiff because of his or her age.  The key focus of the 
discrimination inquiry is whether the employer’s inclusion of the plaintiff was motivated by the 
employee’s age.  Burger v. New York Institute of Technology, 94 F.3d 830, 833 (2d 1996).  The 
question is not whether the RIF was justified.  Courts have been consistently extremely reluctant 
to second-guess an employer’s business judgment.  See, e.g., Furr v. Seagate Tech., Inc., 82 F.3d 
980 (10th Cir. 1996); Faulkner v. Super Value Stores, Inc., 3 F.3d 1419, 1426 (10th Cir. 1993); 
Regel v. K-Mart Corp., 190 F.3d 876 (8th Cir. 1999).  

 
B. Types of Evidence in a Disparate Treatment Claim 

 
A disparate treatment claim of age discrimination can be established by using direct, 

circumstantial, and statistical evidence.  An advantage to direct evidence over the other forms, 
however, is that the presence of direct evidence precludes summary judgment in favor of the 
defendant ensuring that a plaintiff will get his or her day in court.  See, e.g., Enslow v. Salem-
Keizer Yellow Cab Co., Inc., 389 F.3d 802, 812 (9th Cir. 2004); Wexler v. White’s Fine 
Furniture, Inc., 317 F.3d 564, 572 (6th Cir. 2003); E.E.O.C. v. Liberal R-II School Dist., 314 
F.3d 920, 923-24 (8th Cir. 2002).   
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The following are examples of direct evidence in age discrimination cases: 
 

• Directive to consider age as a factor in the RIF.  Starceski v. Westinghouse Elec. 
Corp., 54 F.3d 1089 (3d Cir. 1995) (finding that evidence that supervisors were given 
orders, in preparation for a RIF, in determining which employees would be laid off 
constituted direct evidence of age discrimination). 
 

• Age related remarks that have a sufficient nexus to the RIF.  Kneibert v. Thompson 
Newspapers, 129 F.3d 444 (8th Cir. 1997) (finding decision maker’s statement that he 
“had no use for a senior editor” and instead needed “three young editors” in the news 
department, qualified as direct evidence). 

 
There are several classic examples of circumstantial evidence in a RIF case: 
 

• An employer terminates an older employee in a RIF and allocates the terminated 
employee’s job functions to younger employees or to train a younger employee 
and dismiss an older employee.  See, e.g., Miller v. Borden Inc., 168 F.3d 308, 
313 (7th Cir. 1999).   
 

• An employer RIFs older employees and then follows that RIF with an “upsizing,” 
in which it hires younger workers.  Palasota Haggar Clothing Co., 342 F.3d 569, 
576-77 (5th Cir. 2003).   

 
• Ageist comments made by decision makers.  See, e.g., Kelley v. Airborne Freight 

Corp., 140 F.3d 335 (1st Cir. 1998); Williams v. Vitro Services Corp., 144 F.3d 
1438 (11th Cir. 1998); Fast v. Southern Union Co., 149 F.3d 885 (8th Cir. 1997). 

 
In age discrimination cases based on a RIF that are dependent upon circumstantial 

evidence to prove discrimination, courts have modified the McDonnell Douglas prima facie case.  
There are four prongs to an age discrimination prima facie case: (1) plaintiff is a member of the 
protected age group; (2) plaintiff was qualified for the position; (3) plaintiff was discharged; and 
(3) the discharge occurred under circumstances giving rise to an inference of discrimination.  
Burger, 94 F.3d at 833; see also, Nichol v. Loral Vought Sys. Corp., 81 F.3d 38, 41 (5th Cir. 
1996).  The first three prongs are usually easy for a plaintiff to prove in a RIF situation.  The 
fourth prong usually becomes the battlefield.  Walton v. McDonnell Douglas Corp., 167 F.3d 
423, 427 (8th Cir. 1999). 

 
Under the McDonnell Douglas burden shifting scheme, even if the plaintiff can establish 

a prima facie case, the defendant can escape liability by presenting a non-discriminatory reason 
for the adverse action.  In a RIF situation, the RIF serves as the non-discriminatory reason, so the 
plaintiff must prove by a preponderance of the evidence that the defendant’s true motivation was 
age discrimination, not the RIF.  The most common way to do this is for the plaintiff to 
demonstrate that the defendant’s non-discriminatory reason—in this case the RIF—is a pretext 
for terminating the plaintiff because of his or her age.  A plaintiff can demonstrate pretext in 
three principal ways: (1) that the plaintiff’s own termination does not accord with the RIF 
criteria; (2) that the employer’s RIF criteria were deliberately falsified or manipulated in order to 
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terminate the plaintiff; (3) that the RIF was generally pretextual.  Beaird v. Seagate Technology, 
Inc., 145 F.3d 1159, 1168 (10th Cir. 1998). 

 
Statistics are another type of evidence that can be used to prove age discrimination.  

Earley v. Champion Intern. Corp., 907 F.2d 1077, 1081 (10th Cir. 1990); LaGrant v. Gulf & 
Western Mtg. Co., Inc., 748 F.2d 1087, 1091 (6th Cir. 1984); see also Hazelwood Sch. Dist. v. 
United States, 433 U.S. 299 (1977).  An example of how to use statistics to prove discrimination 
is producing statistical evidence that in the RIF older workers were dismissed, while younger 
workers were retained without regard to job qualifications.  See Maresco v. Evans Chemetics, 
964 F.2d 106, 111-14 (2d Cir. 1992).    

 
C. Disparate Impact Theory 

 
The Supreme Court has authorized the use of the disparate impact theory in age 

discrimination cases.  Smith v. City of Jackson, Mississippi, 544 U.S. 228 (2005).  Under the 
disparate impact theory of discrimination, an employer is liable for discrimination if it uses a 
facially neutral employment practice that has an unjustified adverse impact on members of 
protected classes.  See Griggs v. Duke Power Co., 401 U.S. 424 (1971).  Since RIFs are 
presented as neutral employment practices and usually involve multiple members of protected 
classes, the disparate impact theory may be particularly useful for establishing liability under the 
ADEA.  The Supreme Court’s holding in Meacham v. Knolls Atomic Power Laboratory, 128 S. 
Ct. 2395 (2008), also makes proceeding under a disparate impact theory attractive because the 
employer bears the burden of production and persuasion that its neutral policy or practice is 
based on a “reasonable factor other than age.”   

 
It is important to note, however, that in a disparate impact case a plaintiff is “responsible 

for isolating and identifying the specific employment practices that are allegedly responsible for 
any observed statistical disparities…”  Smith, 544 U.S. at 241 (emphasis in original).  To meet 
this burden, a plaintiff must point to the specific aspect of the RIF that caused the disparate 
impact.  See, e.g., Finch v. Hercules, Inc., 865 F. Supp. 1104, n. 26 (D. Del. 1994); Williams v. 
Sprint/United Mgmt. Co., 2005 WL 1801605, at *2 (D. Kan. Jul. 29, 2005). 
 
 
VI. FINAL PAY ISSUES 
 

A. Final Wages Payment 
 

1. District of Columbia 
 

Many, but not all, employees in the District of Columbia are covered by the District of 
Columbia Wage Payment and Collection Act, D.C. Code § 32-1301 et seq.  The law defines a 
covered employee as any person “suffered or permitted to work by an employer,” except for 
those individuals employed in a bona fide executive, administrative, or professional capacity (i.e. 
employees that would considered “exempt” under the FLSA).  D.C. Code § 32-1301(2).  For 
purposes of regulating wage payment in the District, the term “employer” does not include the 
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federal or D.C. governments or employers subject to the Railway Labor Act.  D.C. Code §32-
1301(1); 45 U.S.C. §§ 151 et seq.   

 
For covered employees, final wage payment rules differ depending upon the 

circumstances of an employee’s termination.  If an employer terminates an employee, the 
employer must pay the employee any wages due the employee by the following business day, 
unless otherwise specified in a collective bargaining agreement.  See D.C. Code § 32-1303(1).  
This period is extended to four days in the event that an employee was responsible for handling 
an employer’s money, such as a bank teller or salesperson, in order to allow the employer to 
determine the accuracy of its accounts.  Id. § 32-1303(1).  If an employee resigns without an 
employment contract longer than 30 days, the employee is due her final wages within 7 days or 
on the next payday, whichever is earlier.  Id. § 32-1303(2). 

 
If an employer fails to pay wages owed in violation of the D.C. Wage Payment Act, it is 

liable not only for payment of the unpaid amount, but for the same amount over again as 
liquidated damages, i.e. a doubling of the wages withheld.  See D.C. Code § 32-1303(4); Pleitez 
v. Carney, 594 F. Supp. 2d 47, 50 (D.D.C. 2009) (awarding regular and liquidated damages to 
plaintiffs under D.C. Wage Payment Act).  A plaintiff who prevails on a D.C. Wage Payment 
Act claim is also entitled to payment of his or her full attorneys’ fees and costs.  See D.C. Code § 
32-1308.  Finally, violation of the D.C. Wage Payment Act is a criminal act subject to civil 
penalties from the District of Columbia government, as well as imprisonment for up to 30 days.  
See D.C. Code § 32-1307(a). 

 
2. Maryland 

 
 In Maryland, the statute requiring payment of an employee’s final wages, the Maryland 
Wage Payment and Collection Law (“MWPCL”), has significantly more teeth than D.C.’s wage 
payment law.  This is first because the MWPCL applies to all Maryland employees, not just non-
exempt employees as in D.C..  Executives, managers, and professionals denied wages upon their 
termination – who in D.C. would have to rely primarily upon a breach of contract claim – will 
therefore be covered by the MWPCL.  Second, an employer’s violation of the MWCPL without 
a legitimate bona fide reason subjects the employer to treble damages, of three times the 
withheld wages.  A prevailing plaintiff is also entitled to attorneys’ fees and costs.  See MD 
Labor Code § 3-507.1(b). 
 

The MWPCL requires that an employer pay to a departed employee “all wages due for 
work that the employee performed before the termination of employment, on or before the day 
on which the employee would have been paid the wages if the employment had not been 
terminated.”  MD Labor Code § 3-505(a).  In effect, all wages are due to a departed employee no 
later than the next paycheck after her departure.  There is some ambiguity, however, as to what 
constitutes “earned wages.”  In one case, the court held that a discretionary bonus need not be 
paid because it had not been specifically promised the employee.  Whiting-Turner Contractor 
Co. v. Fitzpatrick, 783 A.2d 667 (Md. 2001).  In another case, however, the court ruled that an 
employer was required to pay an employee commission he had earned during the prior fiscal 
year despite a company policy that required that the employee be employed through March of 
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the next fiscal year in order to receive the commission.  McCabe v. Medex, 786 A.2d 57 (Md. 
2001). 

 
Importantly, several courts have held that severance pay withheld from departing 

employees who had a contractual entitlement to that pay represented “wages” covered by the act.  
See, e.g., Himes Associates, Ltd. v. Anderson, 178 Md.App. 504, 943 A.2d 30 (Md. Ct. Spec. 
App. 2008) (severance pay triggered by termination without cause represented “wages” under 
Maryland Wage Payment & Collection Act, awarding treble damages); Gresham v. 
Lumberman’s Mut. Cas. Co., 426 F. Supp. 2d 321 (D. Md. 2005).  Companies should be 
especially cautious before withholding wages, severance, vacation pay, commissions, or other 
form of pay in Maryland, as they may become liable for triple the amount of that withheld pay 
plus attorneys’ fees. 
  

3. Virginia 
 
 The Virginia Wage Payment Act, like its Maryland analogue, requires that an employer 
pay employees’ final earned wages by the date they would have been paid in the absence of 
termination.  See Va. Code § 40.1-29(A)(1).  Unlike Maryland, however, Virginia provides no 
private right of action to recover unpaid wages.  Pallone v. Marshall Legacy Inst., 97 F. Supp. 2d 
742, 746-47 (E.D. Va. 2000).  Instead, employers violating wage laws are subject to criminal 
penalties, and the Virginia Commissioner of Labor and Industry (“Commissioner”) may assess a 
civil penalty of up to $1,000 for each wage violation.  See Va. Code § 40.1-29(A)(2), (E).  
Additionally, the Commissioner may accept complaints from employees alleging that they have 
not been paid wages due them and institute proceedings on their behalf to collect moneys owed 
the employee.  Id. § 40.1-29(F).  In addition, the Commissioner may engage private counsel, 
approved by the Virginia Attorney General, to sue for moneys owed the employee, and if 
successful, the employee will receive back wages plus 8% annual interest.  Id.  In practice, 
however, as this latter process is seldom exercised, it leaves employees primarily with breach of 
contract remedies to recover unpaid wages and other pay. 
 

4. Pennsylvania 
 
 As in Maryland and Virginia, employees in Pennsylvania are entitled upon termination to 
full payment of all wages due by the date they would otherwise have been paid.  43 Pa. Stat. § 
360.5.  An employee may request that such payment be made by certified mail.  Id. 
 

Pennsylvania provides several modes of enforcement and remedies.  For instance, an 
employee can file a lawsuit against the employer, or can refer a claim to the Pennsylvania 
Secretary of Labor.  If the Secretary of Labor, following an investigation, sends a certified 
decision to the employer indicating that it is liable for payment of wages, the employer then has 
10 days either to pay the claim or explain to the Secretary its failure to do so.  Failure to do so 
may result in a 10% penalty on any moneys recovered.  A prevailing plaintiff may also be 
awarded attorneys’ fees.  43 Pa. Stat. § 260.9a(f).   

 
Perhaps the most potent and unique enforcement remedy in Pennsylvania is the ability to 

hold personally liable “active decision makers” within the company responsible for the 
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withholding of wages and benefits.  43 Pa. Stat. § 260.2a; see also Belcufine v. Aloe, 112 F.3d 
633 (1997).  Additionally, the criminal provisions of the Pennsylvania Wage Payment and 
Collection Law apply not only to the employer but also, if an employer is a corporation, to the 
president, secretary, treasurer, or officer exercising corresponding functions.  43 Pa. Stat. § 
260.11a(b), (c). 
 

B. Accrued but Unused Vacation Time 
 
The payment of accrued but unused vacation time to a departing employee is typically 

governed by the Wage and Payment Collection laws of the particular state.  For further details on 
the applicable laws for the District of Columbia, Maryland, Virginia, and Pennsylvania, see 
section IV(A), above.  More generally, if an employer has a practice of paying departing 
employees for their accrued but unused vacation leave, or if the employer promises employees 
this benefit in its employee handbook or otherwise and then fails to deliver on this promise, an 
employee may be able to successfully argue that this practice forms an implied contract as a part 
of the employee’s expected compensation, and that departure from that practice for a particular 
employee represents a breach of contract. 
 

1. District of Columbia 
 

Employees covered under the D.C. Wage Payment and Collection Act (see section 
IV(A)(1), above), are generally entitled to monetary compensation for accrued vacation or other 
paid leave unused at the time of their termination or resignation.  D.C. Code § 32-1303(2).  An 
employee is not entitled to such compensation, however, if the employer can show an agreement 
to the contrary.  Id.  The D.C. Court of Appeals has held that such an agreement is inferred 
where an employer announces a new policy in which it will not pay departing employees for 
unused vacation leave, and the employee continues to work without protest.  See National Rifle 
Ass’n v. Ailes, 428 A.2d 816 (D.C. 1981). 
 

2. Maryland 
  
 Upon termination, an employee in Maryland is entitled to payment of all earned but 
unused vacation time.  The MWPCL specifically includes accrued leave within its definition of 
“wages,” unless the employer has a written policy prohibiting the payment of accrued leave and 
gives advance notice to the employee that he or she will not be eligible for payment of accrued 
leave.  See MD Labor Code § 3-505(b); Stevenson v. Branch Banking & Trust Corp., 861 A.2d 
735, 756 n.13, 757 (Md. App. 2004) (employer can be liable for failure to pay accrued vacation 
leave under the MWPCL); accord Lines v. Frederick, 400 U.S. 18, 20 (U.S. 1970) (“Vacation 
pay is to support the basic requirements of life for [employees] and their families during brief 
vacation periods or in the event of layoff. . . . [I]t is a part of their wages . . .”).   
 
 If, however, an employer’s vacation policy expressly provides for denial of such 
compensation under certain circumstances, such as in the event of termination for cause, a 
federal district court has ruled that the employee has not earned the vacation pay and therefore is 
not entitled to it.  See Rhoads v. Federal Deposit Ins. Corp., 956 F. Supp. 1239 (D. Md. 1997), 
cert. denied, 543 U.S. 927 (2004).  Maryland state courts are not bound by this federal court 
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decision, and thus a vacation policy similar to that in Rhoads may not necessarily shield 
employers from liability for failure to pay accrued vacation time. 
 

3. Virginia 
 
 Virginia does not, by statute, require employers to compensate a terminated employee for 
accrued vacation time.  As discussed above, however, if the employer has promised to pay 
departing employees for their accrued vacation time but then fails to do so, the employee may 
still be able to assert a breach of contract claim. 
 

4. Pennsylvania 
 

 Pennsylvania, like Virginia, does not requirement the payment of accrued vacation time 
upon termination, though employers and employees may agree to such an arrangement.  As 
discussed above, however, if the employer has promised to pay departing employees for their 
accrued vacation time but then fails to do so, the employee may still be able to assert a breach of 
contract claim. 
 
 
VII. UNEMPLOYMENT BENEFITS 
 
 A basic understanding of employees’ eligibility for unemployment benefits is important 
both for employees and companies going through an employment termination.  The manner in 
which an employee separates from a company may affect his or her ability to receive 
unemployment benefits. 

  
A. District of Columbia 

 
1. Eligibility  

 
Residence requirement:  If he or she worked in DC, a worker does not need to be a 

resident of the District to draw District unemployment benefits. 
 
Exceptions to Eligibility:  In the District of Columbia, a worker can receive 

unemployment compensation unless he or she: 
 
a) voluntarily resigns.  A worker who quits for “good cause” connected to the work can 

still receive unemployment benefits.  “Good cause” includes but is not limited to 
racial or sexual discrimination or harassment, having an illness or disability caused by 
or aggravated by the work, being forced to work in unsafe conditions, or the 
employer’s failure to pay for services.  The employee generally bears the burden of 
demonstrating a “good cause.” 
  

b) was terminated for misconduct or violated an employer’s rule.  The employer 
generally bears the burden of demonstrating the employee’s misconduct. 
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c) lost their position as a result of a labor dispute; 
 

d) are exempt from coverage by the unemployment compensation laws (this includes, 
for example, independent contractors; casual laborers; workers employed by a parent, 
child, or spouse; undocumented workers, etc.).   

 
2. Receipt of Benefits 

 
Amount and duration:  Eligible applicants receive up to 50% of their average weekly 

wages, up to a maximum of $359 per week, for a maximum of 26 weeks.  Benefits will begin 
approximately one month after an application is approved and are paid out every two weeks.   
 

Ongoing requirements:  While receiving benefits, a worker must be available for work 
and actively seeking employment by making at least two job contacts a week, and documenting 
those contacts with mail-in cards available at the District Department of Employment Services.  
A worker should submit his or claim cards, and keep a copy of each card. 
 

3. Application and Appeal Process 
 

Timing:  One should apply immediately, as soon as the worker has become unemployed, 
because eligibility and amount of unemployment benefits are calculated from past wages during 
the last Abase period@, so these past wages will Adisappear@ if a worker waits too long to file. 
 

To Apply:  go to the District Department of Employment Services (note that offices are 
sometimes closed on Fridays):   

$ 1500 Franklin Street, 202-645-3535 or 202-724-7000, 8am-3:30 pm Mon-Fri. 
$ 2626 Naylor Road, S.E., 202-645-3535 or 202-724-7000, 8am-3:30 pm Mon-Fri. 
$ 4049 S. Capitol Street, S.W., 202-645-4000, 8am-3:30 pm Mon-Fri. 

 
Appeals:  If an applicant is deemed ineligible for benefits and receives a denial notice, he 

or she has 10 days from the postmark date to appeal by mail, and the worker=s response must be 
postmarked (not received) within those 10 days.  7 DCMR '302.3.  The appeal should be sent to 
the Office of Administrative Hearings, 825 N. Capitol Street, N.E. Suite 4150, Washington, DC  
20002, 202-698-3700.  
 

4. Further Information 
 

Statute and Regulations:  D.C. Code '' 51-101 et seq.; 7 DCMR '' 300-399.1 
 
Resources: 
 
District of Columbia Department of Employment Services: www.does.dc.gov 
Salary.com:  swz.salary.com/salarywizard/layouthtmls/swzl_unemployment_DC.html 
D.C. Employment Justice Center:  202-828-9675, www.dcejc.org 
AFL-CIO Claimant Advocacy Project:  202-857-3410 
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D.C. Bar Legal Help Line:  202-626-3499 
D.C. Dept. of Employment Services:  202-724-7273 

 
B. Maryland 

 
1. Eligibility 

 
Residence Requirement: Anyone who worked in Maryland may apply for Maryland 

unemployment benefits, regardless of whether the worker is a Maryland resident.  A worker may 
be denied benefits if he or she is eligible to file for unemployment benefits in another state or if 
he or she is not a legal citizen of the United States. 

 
Exceptions to Eligibility:  In Maryland, a worker can receive unemployment 

compensation unless he or she: 
 
a) left voluntarily without “good cause”; 

 
b) was terminated for “simple misconduct” (any misconduct related to the work).  This 

results in benefits being denied for 5-10 weeks after termination, but one can receive 
benefits after that point. 

 
c) was terminated for “gross misconduct” (serious or repeated violations of employment 

rules) or “aggravated misconduct” (deliberate acts meant to cause physical harm or 
property loss).2 
 

d) became unemployed as a result of a work stoppage or labor dispute from which the 
worker was involved in or may have benefitted from. 

 
2. Receipt of Benefits 

 
Amount and duration:  An eligible applicant receives a maximum of $310 per week, 

depending on his or her former salary.  Benefits are paid every other week for up to 52 weeks. 
 

Ongoing requirements:  In order to remain eligible to receive benefits, a worker must:  
 
a) be able to work, available for work, make an active search for full-time work, and 

accept offers of suitable work; 
b) report any income received each week (whether wages from new employer or 

severance/vacation/pension from former employer);  
c) file timely bi-weekly continued claims (request for checks). 

 

                                                        
2 A worker fired for gross or aggravated misconduct may not only be denied benefits for 

the present period of unemployment, but additionally have to accumulate 20-30 weeks of work at 
one of his or her subsequent jobs in order to qualify for unemployment benefits in the future. 
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3. Application and Appeal Process 
 

To Apply:  Apply online at www.dllr.state.md.us/employment/ui/ , or call 1-800-827-
4839 from within Maryland.  A worker can also call the Montgomery County (301-927-2101, 
301-929-4350) or Prince George=s County (301-313-8000, 877-293-4125) offices directly. 
 

Appeal:  If an applicant is deemed ineligible for benefits and receives a denial notice, he 
or she has 15 days from the postmark date to appeal by mail, and the worker=s response must be 
postmarked (not received) within those 10 days. 
 

4. Further Information 
 

Statute:  Md. Labor and Employment Code Ann ' 8-1002(a), ' 8-1002.1(a), ' 8-1001(c). 
 

Resources: 
 
Maryland Division of Unemployment Insurance: 
 www.dllr.state.md.us/employment/unemployment.html 
  1-800-827-4839; Baltimore area & out of state:  410-949-0022 
Salary.com:  swz.salary.com/salarywizard/layouthtmls/swzl_unemployment_MD.html 
9-to-5 Job Hotline:  800-522-0925 
Maryland Legal Aid Bureau:  301-927-6800 / 888-215-5316 

 
C. Virginia 

 
1. Eligibility 

 
Residence requirement: Any person who was employed in Virginia (regardless of 

residence), or a Virginia resident working in another state.  
 

Exceptions:  In Virginia, a worker can receive unemployment compensation unless he or 
she: 

a) quit the job without good cause (the employee bears the burden of proving good 
cause); 
 

b) was terminated for misconduct in connection with the work (the employer bears the 
burden of proving misconduct);  

 
c) is an immigrant alien who is not lawfully admitted for permanent residence at the 

time he or she performed the work in question. 
 

2. Receipt of Benefits 
 

Amount and duration:  A worker can receive a maximum of $330 per week, depending 
on his or her former salary.  Benefits can be received for between 12 and 26 weeks, until the 
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worker’s maximum benefit amount is reached, and typically begin approximately 1-2 months 
after an application is submitted. 
 

Ongoing requirements: In order to remain eligible to receive benefits, a worker must: 
 
a) be able and available for work and actively searching for work (including at least one 

in-person job contact per week);  
b) report all work and income from any source; 
c) registered to work with the local VEC office no later than the Friday of the week 

following the week he or she files a claim;  
d) file weekly Continued Claims for Benefits (which can be done by using the Voice 

Response System at 800-897-5630). 
 

3. Application and Appeals Process 
 

To Apply:  Online at www.vec.state.va.us and click on “File an initial claim for 
unemployment benefits.”  One can also apply in person at the Virginia Employment Commission 
office nearest them.  The Commission’s Northern Virginia  offices are located at: 

 
$ 5520 Cherokee Ave., Alexandria, VA 22312, 703-813-1300;  
$ 13135 Lee Jackson Highway, Suite 340, Fairfax, VA 22033, 703-803-0000;  
$ 13370 Minnieville Road, Woodbridge, VA 22192, 703-897-0407 
$ 703 East Main St, Richmond, VA 23219, 804-786-1485 

 
Appeal:  If a worker is deemed ineligible and receives a denial notice, he or she has 30 

days to appeal by mail, and the worker’s response must be postmarked (not received) within 
those 30 days.  The final date to file an appeal is printed on the notice of disqualification.  You 
may file your appeal in person at your VEC Workforce Services office, or by mail to the Virginia 
Employment Commission, Office of First Level Appeals, P.O. Box 1358, Richmond, VA 23218-
1358; by fax to (804) 786-8492; or online at www.VaEmploy.com.  Note that a worker must 
continue to file their weekly Continued Claims for Benefits while an appeal is pending, or risk 
becoming ineligible for benefits for the weeks they did not file. 
 

4. Further Information 
 

Statute:  Va. Code ' 60.2-617, ' 60.2-618, ' 60.2-619. 
 

Resources: 
 
Virginia Employment Commission: www.vec.virginia.gov/vecportal/unins/insunemp.cfm 
Salary.com:  swz.salary.com/salarywizard/layouthtmls/swzl_unemployment_VA.html 
Legal Services of Northern Virginia (for low-income workers): 
        Arlington (703-532-3733), Alexandria (703-684-5566), Fairfax (703-246-4500). 
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D. Other States 
 
 For more information, click on the relevant state link on the following website: 
swz.salary.com/salarywizard/layouthtmls/swzl_unemployment_DC.html 

 
 

VIII. COBRA / HEALTHCARE COVERAGE CONTINUATION 
 
A. Federal Law – COBRA 

 
The federal Consolidated Omnibus Budget Reconciliation Act (COBRA) gives workers 

and their families who lose their health benefits the right to choose to continue group health 
benefits provided by their group health plan for limited periods of time under certain 
circumstances such as voluntary or involuntary job loss, reduction in the hours worked, transition 
between jobs, death, divorce, and other life events.  Qualified individuals may be required to pay 
the entire premium for coverage, plus an administrative fee of 2%.   
 

1. Eligibility Criteria 
 

COBRA establishes specific criteria for plans, qualified beneficiaries, and qualifying 
events that must be met in order for an employee to be eligible for continuation coverage.  In all 
cases, an employee must be enrolled in the employer’s group health plan at the time a qualifying 
event occurs, and that group health plan must still be provided to active employees. 

 
Plan Coverage 
 
A group health plan is subject to COBRA if an employer has 20 or more employees (on 

more than 50% of its typical business days in the previous calendar year).  Both full-time and 
part-time employees are counted in determining whether an employer meets the 20-employee 
threshold.  Part-time employees, however, are counted only as a fraction of an employee equal to 
the number of hours that the part-time employee worked in the previous calendar year divided by 
the number of hours that an employee must work to be considered full-time. 

 
Qualified Beneficiaries 
 
A qualified beneficiary generally is an individual covered by a group health plan, on the 

day before a qualifying event, who is an employee, the employee’s spouse, or an employee’s 
dependent child.  In certain cases, a retired employee, the retired employee's spouse, and the 
retired employee's dependent children may be qualified beneficiaries.  In addition, any child born 
to or placed for adoption with a covered employee during the period of COBRA coverage is 
considered a qualified beneficiary.  Agents, independent contractors, and directors who 
participate in the group health plan may also be qualified beneficiaries. 
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Qualifying Events 
 

Qualifying events are certain events that would cause an individual to lose health 
coverage.  The type of qualifying event will determine who the qualified beneficiaries are and 
the amount of time that a plan must offer the health coverage to them under COBRA.  A plan, at 
its discretion, may provide longer periods of continuation coverage. 

 
Qualifying events for employees include: 

• Voluntary or involuntary termination of employment for reasons other than gross 
misconduct; or 

• Reduction in the number of hours of employment 
 

Qualifying events for spouses and dependent children are identical and include: 
• Voluntary or involuntary termination of the covered employee’s employment for 

any reason other than gross misconduct; 
• Reduction in the hours worked by the covered employee; 
• A covered employee becoming entitled to Medicare; 
• Divorce or legal separation of the covered employee; or 
• Death of the covered employee. 

 
2. Notice 

 
COBRA outlines how employees and family members may elect continuation coverage 

and how long they have to do so.  It also requires employers and plans to provide notice. 
 
The type of qualifying event and the identity of the qualified beneficiary affect the notice 

periods.  Employers must notify plan administrators of a qualifying event within 30 days after an 
employee’s death, termination, reduced hours of employment or entitlement to Medicare.  A 
qualified beneficiary, meanwhile, must notify the plan administrator of a qualifying event within 
60 days after divorce or legal separation or a child’s ceasing to be covered as a dependent under 
plan rules. 

 
A company must generally send a notice to a departing employee (or other participants or 

beneficiary) of his or her eligibility to elect to continue healthcare coverage under COBRA no 
later than 14 days after the plan administrator receives notice that a qualifying event has 
occurred.  The individual then has 60 days to decide whether to elect COBRA continuation 
coverage, and the person has 45 days after electing coverage to pay the initial premium. 
 

3. Duration of COBRA Coverage 
 

COBRA establishes required periods of coverage for continuation of health benefits; a 
plan or employment agreement, however, may provide longer periods of coverage beyond those 
required by COBRA.  COBRA beneficiaries generally are eligible for group coverage during a 
maximum of 18 months for qualifying events due to employment termination or reduction of 
hours of work.  If an individual receives a ruling from the Social Security Administration 
confirming that she became disabled during the first 60 days of COBRA coverage and she sends 
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notice of that ruling within 60 days of receipt but before the expiry of the initial 18 months, she 
is eligible for an additional 11 months of coverage, for a total of 29 months of coverage.  Certain 
other qualifying events, or a second qualifying event during the initial period of coverage, may 
permit a beneficiary to receive a maximum of 36 months of coverage. 

 
4. Premium Reduction through ARRA 

As part of the American Recovery and Reinvestment Act of 2009 (ARRA), Congress 
provided for certain employees to receive reductions in their COBRA premiums.  Eligible 
employees pay only 35% of their COBRA premiums, while the employer pays the remaining 
65% and then receives a reimbursement from the federal government in the form of a tax credit.  
To qualify, an employee must have been involuntarily terminated between September 1, 2008, 
and May 31, 2010, and employees’ eligibility begins to phase out in the range of $125,000 - 
$145,000 in income earned during the year.  The premium reduction applies to periods of health 
coverage that began on or after February 17, 2009, and lasts for up to 15 months. 

As of early June 2010, Congress was considering a pending bill which would extend this 
COBRA premium reduction benefit beyond May 31. 

 
5. Further Information 

 
For further information on COBRA eligibility, notice, and administration issues, visit the 

Department of Labor website at www.dol.gov/ebsa/faqs/faq_consumer_cobra.HTML.  The 
Department of Labor website also has model notices which employers can use to notify 
departing employees about the COBRA rights.  These can be found online, among other places, 
at www.employerlawreport.com/2009/03/articles/employee-benefitserisa/model-cobra-notices-
from-the-department-of-labor/.   

 
Further information on the COBRA premium subsidy can be found at 

www.dol.gov/ebsa/COBRA.html or www.dol.gov/ebsa/faqs/faq_consumer_cobra.HTML. 
 

B. State Laws – “mini-COBRA” 
 
 Many states and the District of Columbia have adopted laws similar to the federal 
COBRA provisions – often referred to as state “mini-COBRA” laws – to allow employees to 
continue to receive healthcare coverage after the termination of their employment or some other 
qualifying event.  The eligibility requirements and terms of such coverage vary by jurisdiction.  
 

1. District of Columbia 
 
 The District of Columbia’s counterpart to COBRA is the District of Columbia Health 
Care Benefits Continuation Law (“HCBCL”).  D.C. Code §§ 32-731 et seq.  Employees who are 
not eligible for healthcare continuation under COBRA because they worked for an employer 
with fewer than 20 employees will be eligible for healthcare continuation under the HCBCL. 
 

Like COBRA, the HCBCL extends benefits to employees and covered dependents for a 
period of time following separation from employment.  Instead of 18 months, however, qualified 
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beneficiaries may only receive up to 3 months of group health benefits.  Moreover, an employee 
is ineligible for HCBCL if the employee was terminated for gross misconduct or if the employee 
was eligible for COBRA coverage.  D.C. Code § 32-732(a). 
 
 Notice and election requirements under the HCBCL also differ from those contained in 
COBRA.  Under the HCBCL, the employer must notify the employee of continuation coverage 
rights within 15 days of the date when coverage would otherwise cease.  D.C. Code § 32-732(e).  
An individual electing coverage must submit the required premiums within 45 days after 
coverage terminates.  Id. § 32-732(h).  Qualified beneficiaries may lose coverage prior to the 
expiration of the three-month period if the individual: (1) moves outside the health insurer’s 
service area; (2) fails to make timely payment of premiums; (3) violates a material provision of 
the health plan contract; (4) obtains coverage under another group health plan; or (5) becomes 
eligible for Medicare.  Id. § 32-732(i). 
 

2. Maryland 
 
 In Maryland, the federal COBRA rules apply if an employer has 20 or more employees.  
If an employer has between 2 and 19 employees, Title 31 of the Maryland Insurance 
Administration, Chapter 4, which addresses Continuation of Coverage for Terminated 
Employees, applies instead.  This law is similar to federal COBRA in that it allows for 
terminated employees and qualified beneficiaries to remain insured under the employer’s group 
health insurance for a period following the termination of full-time employment.  The election 
period is 45 days.  For terminated employees or their surviving or divorced spouses, the period of 
coverage is 18 months. 
 

For surviving children or children of a divorced employee, group health coverage does 
not terminate until the date upon which it would have otherwise terminated under the group 
health insurance plan.  An insurer may terminate continuation coverage in several instances: (1) 
for not making payments on time; (2) if the individual becomes eligible for coverage under 
another group expense-incurred medical insurance policy or HMO; (3) if the individual becomes 
entitled to benefits under Medicare; (4) if the individual becomes covered under a non-group 
expense-incurred medical insurance policy or HMO; (5) if the individual terminates the 
coverage; or (6) if the employer no longer offers any group health benefit plan.  Additionally, in 
the case of a divorced spouse, continuing coverage ends upon remarriage. 
 

3. Virginia 
 
 Virginia does not have its own continuing coverage laws, and thus continuing coverage 
for terminated or resigned Virginia employees is determined by the federal COBRA provisions. 
 

4. Pennsylvania 
 
 In response to the commonwealth’s rising unemployment and uninsured rate, on July 10, 
2009, Pennsylvania enacted its own Mini-Cobra law.  Now Pennsylvania, like Maryland, 
requires that employers with 2 to 19 employees – i.e. those not meeting the 20-employee federal 
COBRA threshold – provide COBRA-like benefits.  Eligible employees and dependents may 
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receive Mini-COBRA benefits for up to 9 months, as opposed to the 18 months provided by 
federal COBRA. 
 

Mini-COBRA requires that the employee have been continuously covered by an 
employer’s group health plan for at least three months.  Other eligibility requirements track those 
of the federal and Maryland COBRA provisions.  Qualifying events triggering Mini-COBRA 
include: (1) death of the covered employee; (2) termination of employment (either voluntary or 
involuntary, but not for the employee’s gross misconduct); (3) reduction in hours; (4) divorce or 
legal separation; (5) eligibility for Medicare; (6) dependent child ceasing to be dependent; and 
(7) bankruptcy of the employer. 
 
 Notice requirements in Pennsylvania differ slightly from federal and Maryland 
requirements.  In Pennsylvania, an employee must elect Mini-COBRA coverage within 30 days 
of receiving notice from her employer of the qualifying event.  Within 14 days of this election, 
the employer must provide notice to the group health insurance provider. 
 
 
IX. NEGOTIATIONS BETWEEN THE EMPLOYEE AND THE COMPANY 
 

A. Severance or other Monetary Compensation 
 

1. Advantages of Paying Severance to Departing Employees 
 

Frequently, an employer will offer severance to an involuntarily terminated employee.  
Some employers choose to offer such severance only if the employee was terminated as part of a 
layoff or position elimination; other employers will offer such severance to other employees who 
are involuntarily terminated for individual reasons, such as unsatisfactory performance.   
 
 For the employee, severance is frequently important, both as a financial bridge while the 
employee is out searching for another job or encountering other job-loss related expenses, and as 
a sign that the employer means the employee no ill-will after the employee’s years of hard-work.   
 
 For the employer, agreeing to offer the employee severance can have several benefits.  
First, the employer can typically condition the employee’s receipt of severance upon the 
employee’s agreement to sign a release of all possible legal claims.  For employees who may 
possess potential legal claims against the company, this will of course be a priority.  Even for 
employees who the company does not believe possess any legal claims against the company, it is 
likely still a good idea to obtain a release of claims:  the employee may possess legal claims that 
the company is not aware of or hasn’t anticipated yet, or the employee may assert legal claims 
which are unlikely to succeed but which will still cost the company significant money to defend 
against.  Second, payment of severance will typically enable the company to secure better 
cooperation from the departing employee, which will likely help in return of company property 
or documents, transition of work issues, the employee’s agreement to keep company information 
confidential, etc.  Finally, payment of severance to departing employees may help the company 
maintain better goodwill amongst its remaining employees.  Remaining employees may receive 
either specific information or general descriptions of how their company treats a departing 
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employee, and the failure to pay severance to employees believed to deserve better treatment 
may engender bad feelings about the company, or even convince some company employees to 
begin looking for another job. 
 

2. Timing of Severance 
 

Severance can be paid out in several ways.  Some companies prefer to pay severance out 
in a lump sum, soon after the employee returns a signed release agreement.  This may be 
administratively simpler for the company, as it only needs to cut one check to the employee.  
Many employers may also wish to cut administrative and financial ties with the employee sooner 
rather than later following separation of employment.  Many employees will also prefer this 
method of payment, as they can have use of the full amount of money up-front to cover their 
expenses during the period of unemployment.   

 
Other employers prefer to pay out severance over time – for example, three months of 

severance pay would be paid out as the employee’s regular salary, on the employer’s regular 
payroll schedule, over three months.  It may be administratively more simple for some employers 
to pay severance in this manner, by simply keeping the employee on their normal payroll list.  
This may also have the advantage for the employer of controlling the money more during the 
severance period, in order to hope to secure better compliance from the employee on any 
remaining post-employment obligations.   

 
Finally, some employers choose to take a middle approach – pay out part of the severance 

soon after separation as a partial lump-sum, and then pay out the remainder later as another 
partial lump-sum.  The advantages of this approach are in-between that of the lump-sum and 
over-time approaches.   
 

B. Other Items to be Negotiated For 
 

Many employers may wish to offer other things to a departing employee, other than (or 
typically in addition to) severance.  These items may not be as expensive for the employer as 
significant severance pay, but may still offer significant benefits for the employee. 

 
1. Reimbursement for COBRA Expenses 

 
True, reimbursement of an employee’s COBRA expenses costs some money, but it 

typically is far less than significant severance pay.  Many employee are particularly concerned 
about covering their health care coverage expenses during a period of unemployment. 

 
2. Outplacement Services 

 
Outplacement services may help an employee secure a job faster, or secure a better job 

faster.  As such, it is often fairly valuable to employees.  Outplacement services may be less 
helpful to certain employees either in high-ranking positions or in specialized job fields, unless 
the outplacement company the company retains also specializes in executive placement or 
placement in that specialized job field.  
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3. Characterization of the Separation 
 
 The manner in which an employment separation is characterized can be extremely 
important for an employee.  An employee may, therefore, wish to include an agreement from the 
employer about how it will characterize the separation as a point of discussion or negotiation 
during the separation process.  There are several options for how to characterize an employment 
separation: 
 

Option #1:  Termination.  An employee who is terminated from his or her position due 
to alleged poor performance or other alleged deficiency will almost certainly have a difficult 
time explaining the separation to subsequent potential employers.  This negative characterization 
of the separation can also be extremely off-putting to an employee, who almost certainly 
disagrees with the performance deficiencies alleged by the company, and who may feel bitter 
about being treated in a way that he or she believes is unfair, unreasonable, and unnecessary after 
he or she has put in a years of hard work and dedication on the company’s behalf.  This is not a 
good situation for an employer, either, who, by virtue of insisting on characterizing a separation 
as a termination, may have a more unhappy employee who is less likely to cooperate on end-of-
employment issues, and may be more likely to attempt to assert legal claims against the 
company. 
 
 Option #2:  Resignation.  An employee may wish to request, therefore, that the 
company agree to characterize the separation as either a resignation or as a layoff.  If the 
separation is characterized as a resignation, this will permit the employee to communicate to 
future potential employers – and to friends and family members – that he or she was not 
terminated by the company, and that, in some small way, he or she left on his or her own terms.  
Characterizing an employment separation as a resignation, however, is not without its risks.  This 
may still make it difficult for an employee to explain the separation to prospective employers, 
who may wonder why the employee would have resigned without a new job lined up – especially 
in the midst of a very difficult job market.  Prospective employers may therefore reach the 
conclusion that the “resignation” was really a termination – which defeats the whole purpose of 
agreeing to characterize it as a resignation in the first place.  Employees will therefore need a 
story that is more believable to prospective employers than simply to say “I resigned.”  This may 
be an easier task for fairly high-ranking employees, who may be able to credibly suggest that he 
or she resigned in order to start up his or her own business, go into consulting, or pursue other 
opportunities. 
 
 Characterizing a separation as a resignation may also complicate the employee’s receipt 
of government benefits.  Typically, an employee is not eligible for unemployment compensation 
if he or she voluntarily resigned.  Moreover, the current COBRA subsidies from the federal 
government – of up to 65% of the employee’s COBRA premiums for employees terminated prior 
to December 31, 2009 – are generally available only to employees who were involuntarily 
terminated.  Before agreeing to characterize the separation as a resignation, therefore, the 
employee should be sure to clarify and agree with the company (preferably in writing) that the 
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employer will accurately represent to any government agency that the employee resigned 
involuntarily in lieu of termination, or will not contest the employee’s application for either 
unemployment benefits or the COBRA premium subsidies.   
 
 Option #3:  Layoff or Position Elimination.  The third possibility is for the employer 
and the company to agree to characterize the separation as a layoff, position elimination, or 
reduction in force (RIF).  Given the large numbers of employees being laid off recently from 
companies around the country – many of them extremely qualified, high-performing, and high-
ranking – this explanation may give the employee a good explanation for the separation, without 
having to answer questions such as “why were you terminated?” or “why did you decide to 
leave?”  This explanation is also generally more likely to result in eligibility for government 
benefits such as unemployment compensation.  On the downside, many employees may feel that 
characterizing a separation as a layoff or position elimination does not allow them to complete 
the departure on their own terms, as a resignation would.  Some high-ranking employees may 
also feel that characterizing their separation as a layoff or position elimination would be viewed, 
at least within the company, with some skepticism, especially if they were quickly replaced in 
their position with a new hire. 
 
 Advice to employers:  Unless there is a specific legal impediment, employers would 
generally be well served to remain flexible about the manner in which an employee’s separation 
is characterized.  This issue typically impacts the employee much more than it impacts the 
company, and the employee may therefore have strong views on the subject.  While this alone 
will rarely placate an employee being terminated, it may, along with other agreements during the 
termination process, represent a low-cost way for the company to help make the termination less 
negative for the employee. 
 

4. Timing of the Separation 
 
 Once an employer has made up its mind to let an employee go, there are conflicting 
views about the best timing for the separation.  Depending on the circumstances, many 
employers will want the employee to leave fairly immediately, so as not to be a distraction to co-
workers, and to reduce the possibility that an unprofessional soon-to-be-terminated employee 
might undermine company projects or relationships.  Other employers might want the employee 
to stick around for a few weeks, so as to transition work information over to co-workers or to the 
employee’s replacement.  Many employees, wanting to cut ties as soon as possible with an 
employer who no longer wishes to employ them, will be quite comfortable with a fairly quick 
separation. 
 
 For many employees, however, a separation date a few months into the future will have 
several advantages.  First, this offers the ability to have income continuation for a few months, so 
that the employee can save, allocate, and better prepare financially for an upcoming period 
without income.  Second, a slightly prolonged timing often allows the employee to better manage 
the emotional and reputational impact that a job separation can have.  Rather than be forced to 
awkwardly explain a sudden termination to family members, friends, and co-workers, the 
employee can manage that communication more effectively over a period of time.  Furthermore, 
the message that “so-and-so will be moving on three months from now” typically portrays a 
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more amicable picture about the employee and the company than an immediate departure.  This 
may offer internal public relations advantages to the company, which may be seeking to counter 
co-workers’ negative views about the company regarding the employee’s termination, or who 
may be fearful that they, too, will be imminently terminated. 
 

Perhaps most importantly, a slightly delayed termination date can offer significant 
advantages to the employee in terms of his career transition.  The adage that “it’s easier to find a 
job if you have a job” is undoubtedly true – employees who are still in a job, and have not 
recently been terminated, will have a significant advantage when searching for a new position.  
For this reason, I frequently suggest to employees that they request that the company permit 
them some period of time to search for a new position before their final termination date.  This 
can be done in a number of ways, including: 

 
Option #1:  Longer time period working at the company.  Rather than terminate the 

employee effective immediately, the company can agree to give the employee a period of time, 
perhaps 3 months or so, to search for and locate another job.  During this time, the employee 
would continue to work at the company as normal, but towards the end of that period would 
transition his or her work to co-workers or his or her replacement.  After that time, the 
termination would be finalized. 

 
Option #2:  Longer transition time in lieu of severance.  Rather than receive a few 

months of severance, some employees would prefer to continue working for the company during 
that period, since it may well be advantageous to their ability to land a new job.  Rather than pay 
the employee X months of severance, therefore, the company could offer to postpone the 
separation date by those X months, during which time the employee would continue to work for 
the company.  This arrangement would generally be quite advantageous to the company, which 
may be able to pay out no more total compensation, but receive work from the employee during 
that time rather than get no return on severance.  Since many employees may prefer to simply 
receive the severance, the employee could be given the option between a severance and a longer 
transition date.  This could also be done flexibly, such as “We were going to give you 4 months 
of salary.  If you prefer, you can remain at the company for 4 months and use that time to locate 
another job.  If you find a job before the end of that 4 month period, we’ll then give you the 
remaining time as severance.” 

 
Option #3:  Employee stops working for the company, but is allowed to characterize 

his employment as current for job searching purposes.  Even if the company prefers to have 
the employee transition out of the company somewhat soon, this does not necessarily have to be 
done in a way that hampers the employee’s upcoming job search.  For example, the company 
could permit the employee to maintain his or her email address and voicemail, and to maintain 
his or her page on the company website, so that he or she can credibly represent to prospective 
employers that he or she is still affiliated with the company.  Alternatively, the company could 
terminate the employee’s employment effective immediately, but make them a “consultant” with 
limited or no job duties and limited or no compensation.  This would allow the employee to be 
able to represent a current job and portray a positive end to his or her employment with the 
company, without the company have to pay his or her salary on an ongoing basis.   
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5. Letter of Reference 
 

 A letter of reference costs a company nothing to provide, but can be very important to an 
employee seeking a new job.  This is especially the case if the employee has worked for the 
company for a long period of time, or has few other job references. 
 
 While a company may be hesitant to give a terminated employee the glowing reference 
letter he or she would probably prefer, there is plenty of room to write a “factual” reference letter 
that both parties can agree on.  For example, the reference letter can contain a) a description of 
the employee’s position and most impressive job duties, b) a description of some of the 
employee’s more noteworthy accomplishments in the position, c) and descriptions of the 
employee or his or her work that the company would agree with (e.g. even if the company 
believed that the employee’s work product was unsatisfactory, it may still agree that the 
employee was “hard-working,” or “friendly,” or a “good communicator”, etc.).   
 

6. Attorneys’ Fees and Costs 
 

Companies will often agree to pay for the attorneys’ fees and costs incurred by an 
employee in bringing a legal problem to light.  This is especially the case where the employee 
has asserted claims under fee-shifting civil rights statutes (such as Title VII, the ADA, the 
ADEA, the FMLA, 42 U.S.C. § 1981, the Equal Pay Act, etc.), where the employee would 
receive reimbursement for reasonable attorneys’ fees and costs if he or she prevailed in court.  
From an employer’s perspective, offering to pay all or part of an employee’s legal bill may 
accurately reflect the potential damages that the employee might have received had he or she 
continued with his or her case, and may benefit the company by furthering the chances of 
resolution of particular claims. 

 
 

X. SEPARATION / SEVERANCE / SETTLEMENT AGREEMENT 
 
Whether to settle asserted legal claims or as a normal severance procedure, recently- or 

soon-to-be-terminated employees with whom a plaintiff’s employment lawyer consults are 
frequently asked to sign a separation or settlement agreement. 

 
A. Substance of the Separation Agreement 

 
From the employee’s perspective, some of the major red flags to watch out for in a 

potential separation agreement include the following: 
 

• New non-compete agreement.  If an employee has not previously committed to a 
non-compete agreement, a separation agreement is a particularly onerous place to 
be asked to do so.  Non-compete agreements can severely restrict an employee’s 
ability to earn a living, which is very problematic when the employee is being 
forced to now search for a new job.  I would counsel an employee to be very 
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careful about signing any separation agreement that includes a new non-compete 
provision, unless either the severance benefits were particularly good or the non-
compete provision was drafted in such a limited manner that the employee 
believed that it would not unduly restrict his or her job search.  

 
• Non-mutual non-disparagement provision.  It is quite common for a separation 

agreement to contain a requirement that the employee agree not to make any 
disparaging comments about the company or its employees.  This becomes 
problematic, however, where there is no reciprocal agreement on the part of the 
company not to disparage the employee.  If a company is hesitant to bind its entire 
company to a non-disparagement agreement, at a minimum it should consider 
binding a handful of certain key people (e.g. the employee’s immediate supervisor 
and the Human Resources officer), or commit in the agreement that it will follow 
only its neutral reference policy for all reference calls regarding the employee. 
 

• Unrestricted confidentiality provision.  Like non-disparagement provisions, 
provisions requiring that the employee maintain the confidentiality regarding the 
terms of the separation agreement are quite common and are typically 
unobjectionable.  A confidentiality provision becomes unworkable, however, 
unless it contains appropriate carve-outs, to whom disclosure would be permitted.  
This should include the employee’s attorney, accountant or other financial 
advisor, and immediate family members (or at least spouse).  It should also 
include government agencies as necessary (e.g. to discuss taxation issues with the 
IRS, to discuss income and assets with the state unemployment benefits office), or 
as required by valid legal process (e.g. in response to a subpoena).   

 
• Large liquidated damages provision.  A company will occasionally attempt to 

enforce the non-disparagement and confidentiality provisions in a separation 
agreement by inserting a large liquidated damages provision in the event of any 
breach.  The most onerous of these require repayment of either the company’s full 
attorneys’ fees, the entire amount paid by the company to the employee as a 
severance or settlement payment, or both.  These large liquidated damages 
requirements typically bear little relationship to the actual damage contemplated, 
for example fees and liquidated damages totaling $50,000 or much more for a 
single comment ill-advised comment which causes no damage to the company’s 
business or reputation.  Since an employee will almost certainly have spent all of 
the separation or settlement payment by the time the company seeks to enforce a 
liquidated damages provision, the attempt to collect such a large amount from the 
employee could quite literally bankrupt the employee – which seems far 
disproportionate to the harm to the company.  I would counsel an employee to be 
very careful about signing an agreement with a large liquated damages provision, 
especially where the non-disparagement or confidentiality obligated were 
extremely broad. 
 

• What other issues in the draft separation agreement is the employee 
concerned about?  Certain employees may particularly want a mutual release 
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agreement – this may be particularly important if the employer, whether before or 
after the employee asserted her own claims, asserted potential counterclaims 
against the employee or alleged that the employee engaged in serious misconduct.  
The majority of employees against whom potential counterclaims have not been 
alleged may not particularly care about a mutual release.  Many employees will 
want the language of the contract to be generally drafted in a mutual manner (e.g. 
the “parties” confirm that “they” have read this agreement and understand it, as 
opposed to “the employee” confirms that “she” has read this agreement and 
understands it), while others may not particularly care about such language issues. 

 
B. Process of the Separation Agreement – the Older Workers’ 

Benefits Protection Act                                                            . 
 
The Older Workers Benefit Protection Act of 1990 (OWBPA), which amended the Age 

Discrimination in Employment Act, established specific requirements for such waivers or 
releases of ADEA claims in order to protect older workers.  See 29 U.S.C. § 626(f).  The 
OWBPA states that an employee “may not waive any right or claim under the [ADEA] unless 
the waiver is knowing and voluntary…”  In order to meet this standard, the OWBPA requires 
that any waiver of an ADEA claim must be done in the following manner: 

 
(A) the waiver is part of an agreement between the individual and the employer that is 
written in a manner calculated to be understood by such individual, or by the average 
individual eligible to participate;  

 
(B) the waiver specifically refers to rights or claims arising under this chapter [the 
ADEA];  

 
(C) the individual does not waive rights or claims that may arise after the date the waiver 
is executed;  

 
(D) the individual waives rights or claims only in exchange for consideration in addition 
to anything of value to which the individual already is entitled;  

 
(E) the individual is advised in writing to consult with an attorney prior to executing the 
agreement;  

 
(F)(i) the individual is given a period of at least 21 days within which to consider the 
agreement; or (ii) if a waiver is requested in connection with an exit incentive or other 
employment termination program offered to a group or class of employees, the individual 
is given a period of at least 45 days within which to consider the agreement;  

 
(G) the agreement provides that for a period of at least 7 days following the execution of 
such agreement, the individual may revoke the agreement, and the agreement shall not 
become effective or enforceable until the revocation period has expired;  
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(H) if a waiver is requested in connection with an exit incentive or other employment 
termination program offered to a group or class of employees, the employer (at the 
commencement of the period specified in subparagraph (F)) informs the individual in 
writing in a manner calculated to be understood by the average individual eligible to 
participate, as to--  

 
(i) any class, unit, or group of individuals covered by such program, any 
eligibility factors for such program, and any time limits applicable to such 
program; and  

 
(ii) the job titles and ages of all individuals eligible or selected for the program, 
and the ages of all individuals in the same job classification or organizational unit 
who are not eligible or selected for the program.  

 
See 29 U.S.C. § 626(f)(1).  The party asserting the validity of the waiver – i.e. the employer – 
has the burden of proving that the waiver was knowing and voluntary.  See 29 U.S.C. § 
626(f)(3). 


