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Section 806 of SOX to circumvent the administrative scheme outlined in SOX and take their 
claims directly to federal court, and to do so with the benefit of a longer statute of limitations 
(180 days under SOX versus three years for claims filed in court under the Dodd-Frank Act, 
Section 21F(h)(1)(B)(iii)(bb)). 
 

III. CONSUMER PRODUCTS SAFETY WHISTLEBLOWER PROTECTIONS 
 

In the wake of scandals over lead paint found in toys and other recalls in the last few 
years, Congress passed the “Consumer Products Safety Reform Act of 2008,” a broad set of 
amendments to the Consumer Products Safety Act.  The Act was signed into law and became 
effective on August 14, 2008.  Section 219 of the Act, which has been unofficially codified as 15 
U.S.C.A. § 2087, provides for new whistleblower protections.   

 
A. Protected Activity 

 
This statute provides a civil remedy to employees of manufacturers, private labelers, 

distributors, or retailers of consumer products who allege that they were retaliated against 
because they provided information about, or participated in an investigation relating to, what 
they reasonably believed to be violations of consumer safety laws enforced by the United States 
Consumer Product Safety Commission (“the Commission”).  15 U.S.C.A. § 2087(a). 

 
B. Consumer Product Safety Laws  

 
Under the new Act, an employee has to have a reasonable belief that his or her employer 

violated consumer product safety laws.  The Consumer Products Safety Act (“CPSA”), 15 
U.S.C. §§ 2051-2084, created consumer product safety laws and established the Commission, 
which is charged with protecting the public from unreasonable risks of serious injury or death 
from consumer products.  The CPSA defines the term “consumer product” as any article, or 
component part thereof, produced or distributed for: (1) sale to a consumer for use in or around a 
permanent or temporary household, school, or in recreation, and (2) for the personal use in or 
around a permanent or temporary household, school, or in recreation.  15 U.S.C. § 2052.  While 
the Commission has jurisdiction over more than 15,000 different products under this definition, 
the CPSA excludes products from the Commission’s jurisdiction whose regulation expressly lies 
in another federal agency’s jurisdiction, for example food, cosmetics, medical devices, tobacco 
products, firearms and ammunition, motor vehicles, pesticides, aircrafts, and boats.  Id. 

 
Under the CPSA, the Commission has power to develop safety standards and pursue 

recalls for consumer products that present unreasonable or substantial risks of injury or death to 
consumers.  15 U.S.C. §§ 2056 and 2061.  The Commission also has the power to ban a product 
if there is no feasible alternative.  15 U.S.C. § 2057.  While the Commission’s jurisdiction is very 
broad, the CPSA (with some exceptions) leaves it up to the Commission to determine precisely 
what to regulate and/or how to regulate it.  15 U.S.C. § 2056.  As such, not all dangers to 
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consumer safety will be violations of the CPSA or the Commission’s rules, regulations, or orders 
because the Commission may have only enacted voluntary guidelines or weak regulations.  See 
http://www.cpsc.gov/businfo/regsbyproduct.html (website containing links that provide guidance 
regarding mandatory and voluntary standards). 

 
The CPSA, however, requires that every manufacturer, distributor, and retailer of a 

consumer product must immediately inform the Commission if it obtains information that 
reasonably supports the conclusion that the consumer product: (1) fails to comply with the 
applicable consumer safety rule; (2) contains a defect that could create a substantial risk of injury 
to the public; or (3) create an unreasonable risk of serious injury or death.  15 U.S.C. § 2064(b).  
Failure or refusal to follow this notification requirement expressly violates the CPSA.  15 U.S.C. 
§ 2068(a)(3). 

 
C. Forms of Protected Activity 

 
The new Act protects four types of whistleblowing activities.  The first form of protected 

activity is when an employee provides, cause to be provided, or is about to provide or cause to be 
provided information relating to any violation of consumer product safety laws, orders, rules, 
regulations, standards, or ban enforced by the Commission.  15 U.S.C.A. § 2087(a)(1).  The 
employee can provide that information to the employer, the Federal Government, or the attorney 
general of a state.  Id. 

 
The second and third forms of protected activity protect employees who assist in 

proceedings.  An employee is protected under the Act when he or she testified or is about to 
testify in a proceeding concerning a violation of consumer product safety laws, orders, rules, 
regulations, standards, or ban enforced by the Commission.  15 U.S.C.A. § 2087(a)(2).  An 
employee is also protected if he or she assisted or participated, or is about to assist or participate 
in, such a proceeding.  15 U.S.C.A. § 2087(a)(3). 

 
The fourth form of protected activity under the Act protects internal whistleblowers.  An 

employee is protected under the Act if he or she objected to, or refused to participate in, any 
activity, policy, practice, or assigned task that the employee reasonably believed to be in 
violation of consumer product safety laws, orders, rules, regulations, standards, or ban enforced 
by the Commission.  15 U.S.C.A. § 2087(a)(4). 

 
Importantly, the Act protects an employee who engages in one or more of these four 

forms of protected activity regardless of whether the whistleblowing act was at the employee’s 
initiative or in the ordinary course of the employee’s duties.  15 U.S.C.A. § 2087(a).   
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D. Covered Employers 
 
The Act prohibits manufacturers, private labelers, distributors, or retailers, from 

retaliating against an employee who has engaged in protected activities.  15 U.S.C.A. § 2087(a).  
The CPSA defines manufacturer as “any person who manufactures or imports a consumer 
product.”  15 U.S.C. § 2052(a)(4).  A distributor is defined as “a person to whom a consumer 
product is delivered or sold for purposes of distribution in commerce,” but excluding 
manufacturers or retailers.  15 U.S.C. § 2052(a)(5).  A retailer is defined as “a person to whom a 
consumer product is delivered or sold for purposes of sale or distribution by such person to a 
consumer.”  15 U.S.C. § 2052(a)(6).  Lastly, a private labeler is defined as “an owner of a brand 
or trademark on the label of a consumer product which bears a private label.”  15 U.S.C. § 
2052(a)(7)(A).  A consumer product bears a private label when (1) the product is labeled with 
the brand or trademark of a person other than a manufacturer of the product, (2) the person with 
whose brand or trademark the product has been labeled has authorized it to be so labeled, and (3) 
the brand or trademark of a manufacturer of such product does not appear on the label.  15 
U.S.C. § 2052(a)(7)(B). 
 

E. Prohibited Retaliation 
 
The Act prohibits a covered employer from “discriminating against an employee with 

respect to compensation, terms, conditions, or privileges of employment.”  15 U.S.C.A. § 
2087(a). 

 
F. The Litigation Process 

 
To qualify for relief under the Act, the employee must file a complaint with the Secretary 

of Labor no later than 180 days after the date on which the violation occurred.  15 U.S.C.A § 
2087(b)(1).  The complaint must identify the person responsible for the retaliatory act or acts.  
Id.   

 
After a claim has been filed, the Secretary of Labor will then conduct an investigation, if 

it determines that the employee has stated a prima facie case that his protected conduct was a 
contributing factor in an unfavorable employment action and the employer has failed to rebut the 
claim by clear and convincing evidence.  15 U.S.C.A. § 2087(b)(2)(B)(i)-(ii).  Otherwise, the 
Secretary of Labor will dismiss the complaint without an investigation.  15 U.S.C.A. § 
2087(b)(2)(B)(i).   

 
To ultimately find in favor of the employee, the Secretary of Labor must determine that 

the protected activity was a contributing factor in the unfavorable personnel action alleged in the 
complaint and that the employer failed to demonstrate by clear and convincing evidence that it 
would have taken the same unfavorable personnel action in the absence of the protected action.  
15 U.S.C.A. § 2087(b)(2)(B)(iii)-(iv).   
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The Secretary is supposed to issue written findings, including ordering any appropriate 

relief, no later than 60 days after the complaint is filed.  15 U.S.C.A. § 2087(b)(2)(A).  Parties 
have 30 days after “notification of findings” to object to the determination and request a hearing 
on the record.  Id.  Reinstatement is not stayed pending the hearing.  Id.  A final order must issue 
within 120 days of the hearing.  15 U.S.C.A. § 2087(b)(3)(A).  A party may petition for review 
of a final agency order in the U.S. Court of Appeals in the circuit where the violation occurred or 
where the complainant resided on the date of the violation.  15 U.S.C.A. § (b)(5)(A). 

 
If the Secretary of Labor has not issued a final decision within 210 days after the filing of 

the complaint, or within 90 days after issuing a written determination, the complainant may bring 
an action for de novo review in the U.S. District Court with jurisdiction over the action.  15 
U.S.C.A. § 2087(b)(4).  The Act appears to give the Secretary of Labor up to 300 days to issue a 
final decision: if the Secretary of Labor issues the written determination on day 210, then the Act 
provides for another 90 days to make a final decision.  The Act expressly provides a right to a 
jury trial at the request of either party.  Id.   
 

G. Available Remedies 
 
Under the Act, the Secretary of Labor is directed to provide a broad range of remedies in 

successful cases, including: affirmative action to abate the violation, reinstatement of the 
complainant to his or her former position with back pay, and compensatory damages.  15 
U.S.C.A. § 2087(b)(3)(B)(i)-(iii).  Notably, the Act requires, at the request of the complainant, 
the Secretary of Labor to assess against the opposing party the aggregate amount of all 
reasonably incurred costs and expenses, including attorneys’ and expert witness fees.  15 
U.S.C.A. § 2087(b)(3)(B)(iii). 

 
If the complainant brings an action in District Court because the Secretary of Labor has 

failed to issue a final decision within the statutorily required time, the Act allows the district 
court to grant all relief necessary to make the employee whole, including: reinstatement, back 
pay with interest, compensatory relief, injunctive relief, and “compensation for any special 
damages sustained as a result of the discharge or discrimination, including litigation costs, expert 
witness fees, and reasonable attorney fees.”  15 U.S.C.A. § 2087(b)(4). 
 

IV. FDA FOOD SAFETY MODERNIZATION ACT WHISTLEBLOWER PROTECTIONS 
 

A. Introduction 
 
In response to recent high-profile outbreaks of foodborne illnesses and nationwide food 

recalls, Congress passed the FDA Food Safety Modernization Act ("FSMA"), Pub.  L. No. 111-
353, 124 Stat. 3885, which expands the regulatory authority of the FDA and provides sweeping 
amendments to the Federal Food, Drug, and Cosmetic Act (“FDC”), 21 U.S.C. § 301.  Signed 


