
 
 
Welcome guidelines on criminal background checks 
EEOC addresses discrimination risks in using criminal history in 
employment decisions and the need to avoid placing anyone ever 
convicted of a crime in 'the permanent ranks of the unemployed.' 
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The United States has the highest rate of incarceration in the world, with 
approximately 0.74 percent of the population — 2,266,800 people — in 
prison as of the end of 2010, according to the Bureau of Justice Statistics. 
Approximately 7.1 million Americans were under correctional supervision 
as of year-end 2010. In 2010, nearly 10.2 million Americans were arrested, 
according to the FBI. 

The use of criminal background checks in employment decisions can thus 
have far-reaching consequences for a significant portion of the population, 



and particularly for racial and ethnic minorities, whose rates of arrest and 
incarceration are disproportionately high. 

On April 25, the Equal Employment Opportunity Commission promulgated 
new enforcement guidelines regarding the consideration of arrest and 
conviction records of job candidates and employees. These guidelines 
represented the EEOC's first comprehensive policy statement in more than 
20 years on the relationship between Title VII of the Civil Rights Act of 1964 
and the use of criminal background information in employment decisions. 
The guidelines are a critical tool not only for employment lawyers, but also 
for criminal defense lawyers whose clients are routinely subjected to 
discrimination as a collateral consequence of an arrest or conviction. 

Title VII prohibits discrimination in employment based on race, color, 
religion, sex and national origin. There are two primary types of 
discrimination under Title VII: disparate treatment and disparate impact. 
Disparate treatment involves intentionally discriminating against an 
employee or job applicant based on one of the prohibited categories listed 
above, e.g., hiring a woman instead of an equally qualified man because of 
her sex. Disparate impact refers to an employer policy that is not 
discriminatory on its face, but that has the effect of disproportionately 
favoring one group over the other and is not job related or consistent with 
business necessity. This might include, for example, a written test that 
results in a disproportionately low passage rate for Asian-Americans. 

The EEOC's new enforcement guidelines address both disparate-treatment 
and disparate impact-discrimination as they relate to arrest and conviction 
records. Although those with a criminal record are not directly protected by 
Title VII, the EEOC has long recognized that an employer's consideration 
of criminal records can result in impermissible discrimination. The EEOC 
guidance focuses on race and national-origin discrimination, the two legally 
protected classes that the EEOC determined are most often implicated in 
the improper use of criminal history in employment decisions. 

Citing precedent from federal appellate courts, the new guidelines note that 
blanket policies adversely affecting any employee or applicant with a 
criminal history often have a disparate impact based on prohibited 
characteristics. The EEOC therefore provides extensive guidance on 
determining whether an employer's criminal record policy is properly related 
to a job necessity. The EEOC cites with approval the factors set forth by 



the U.S. Court of Appeals for the Eighth Circuit in Green v. Missouri Pacific 
Railroad. The court held that employment decisions should take into 
account: (1) the nature and gravity of the offense or conduct; (2) the time 
that has passed since the offense or conduct and/or completion of the 
sentence; and (3) the nature of the job held or sought. In its discussion of 
these factors, the EEOC also noted the importance of distinguishing 
between arrests, which do not necessarily reflect misconduct, and 
convictions, which typically do. The new guidance also clarifies what 
constitutes "individualized assessment," including the right to present facts 
and circumstances of the initial conviction, and to provide evidence of 
rehabilitation. 
 
The EEOC last set forth policy statements dedicated to criminal history in 
1987 and 1990. These earlier guidelines predated the passage of the Civil 
Rights Act of 1991, which codified the disparate-impact discrimination 
analysis. The EEOC noted that, in the interim, courts had suggested that 
the EEOC update its legal guidance on this issue. The EEOC also 
referenced the ubiquity of criminal-history checks, citing a 2010 survey from 
the Society for Human Resources Management in which 92 percent of 
employers reported conducting background checks on at least some of 
their job candidates, with 73 percent performing checks on every 
candidate. 

IMPACT ON MINORITIES 

Perhaps the most significant impetus to revamp EEOC guidelines was 
evidence of the disproportionate impact that the arrest and incarceration 
rates have on racial and ethnic minorities. The guidance cites statistics 
from the FBI and Census Bureau showing that 28 percent of all arrests in 
2010 were of African-Americans, even though they constituted just 14 
percent of the population. It also notes that, in 2010, black men were 
imprisoned at a rate more than 6.5 times higher than white men, while 
Hispanic men were imprisoned at a rate 2.7 times greater than white men. 

In addition to informing employees of their rights and analyzing data and 
case law, the EEOC guidelines provide employers with suggested best 
practices to avoid discriminatory acts. Very significantly, the guidance 
recommends that employers "eliminate policies or practices that exclude 
people from employment based on any criminal record." Suggested best 
practices also include developing narrowly tailored policies concerning the 



use and relevance of criminal history information; training decision-makers 
on implementing policies in a manner consistent with Title VII; and keeping 
criminal history information confidential. 

The EEOC's guidelines come at a time when many Americans face 
daunting challenges in finding and maintaining employment. People with 
criminal histories, however, have long been at a significant disadvantage — 
one often associated with their race or national origin. Appropriately, in 
issuing this guidance, the EEOC quoted as follows from the Green 
decision: "We cannot conceive of any business necessity that would 
automatically place every individual convicted of any offense…in the 
permanent ranks of the unemployed." 
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